Maea 3. NIOHATUE U COUUANIBHOE HA3SHAYEHUE MNMPABA
3.1. ToHATUE 1 NpU3HaKu npaea

MpaBo - ABneHne umBMnNM3aumm 1 KynbTypbl. [1paBo COOTBETCTBYET OnpeaerieHHon cucteme LieHHOCTEN
TOW WUIU MHOW UMBUNN3aLMU, TOWN UNW UHOW KYNbTYypbl. B pasnuyHbIX LMBUNn3aumnsax BCTpeyarTca pasnmyHble
noaxoAbl B NOHUMaHUKM npasa. Hanpumep, MOXHO paccMmaTtpuBaTth NPaBO B pamKax KUTancKom, UHONNCKOW Unu
e eBpOoMnenckon Lmemnmsauum.

MpaBo - 370 cnoXxHoe ABneHne obLLEeCTBEHHOW xUn3HN. OT NOHMMaHWs Npasa BO MHOroM 3aBucuT obLuasi
OpUeHTaUns IpUanNYecKkorn Haykm U NpakTuki. 3agadvya Hay4yHoro no3HaHWs 3aknyaeTcs B TOM, YTobbl 3a
MHOroobpasHbIMM MNPOSABMEHUAMMN MpaBa Ha MNOBEPXHOCTU OOLLECTBEHHOW >XM3HU MOMbITaTbCs HAWTU ero
OENCTBUTENbHYIO CYLLLHOCTb, CoLMarnbHy0 npupoay v obLiedenoBeyeckylo LeHHOCTb. W, KpoMe Toro, NoHsB
CMbICIT NpaBa Kak coumanbHON LEeHHOCTN, HaJo0 pacno3HaTth, YTO €CTb MPaBO U He CKPLITO NN MO €ro BHELLHUM,
dopmManbHbIM N0A0OMEM HEUTO MHOE, NPOTMBOMOJSIOXKHOE NpaBy.

B oOblgeHHON XN3HU HepeaKo NpaBo CBOAAT K 3akoHaM rocygapcTaa. [pu noaxoae K npaBy TONbKO Kak
K CUCTEME HOPM, PETYNMPYHOLLNX OOLLIECTBEHHbBIE OTHOLLEHWS], pa3mblBaloTCsl COOCTBEHHO NpPaBOBbIE IPaHMLbI.
Torga nerko cMmewartb NpaBo C APYrMMU HOPMAaTMBHBIMK CUCTEMaMMU, YNOpSL40YMBAKOLMMA OOLLECTBEHHBIE
oTHoweHus. CBedeHMe npaBa K HOpMam 3aKOHOAATENbCTBA, TO €CTb OTOXAECTBIEHWE MNpaBa M 3akoHa,
obegHsieT codepxaHue npasa, He BCKpbiBaeT ero rnybuHHOW coumanbHOW npupodbl U MPUBOAWT K €ro
WCKaXXEHHOMY BOCMpUATUIO. 3akoHOOATENbCTBO OEWCTBUTENbHO NpeacTaBnsdeT cobow BaxHenwyo gopmy
BblpaXXeHus npaBa, 0CO6EHHO B COBPEMEHHOM Mupe. B cBA3M C 3TUM O JOCTOMHCTBAax 3akoHa elle Oyger
CckasaHo ocob6o. OgHako He CTOMb Peako non BMOOM 3aKOHa CKpbIBAaeTCs NPOW3BOM, 3aKOH TauT B cebe
OecnpaBue, Npy NOMOLLM 3aKOHa rOCy4apCTBO CaHKLUMOHUPYET TO, YTO MPOTMBOPEYMT npasy. Ha npaktuke
TpaKTOBKa MpaBa Kak HOPM, YCTAHOBIIEHHbIX FOCy4apCTBOM, TO €CTb AKOObl MM MOPOXAEHHBIX U OT HEro
3aBMCMMbIX, MOCTOSIHHO MPMBOAMIA M MPUBOAMT K OMNpaBAaHMI0 MoObIX aKTOB rocyapCTBEHHOW BRacTw,
3aKOHOB, CAHKLMOHUPYIOLLUX NPOU3BOST CO CTOPOHbI TEX, KTO NOMUTUYECKN FOCNOACTBYET, BHE 3aBUCUMOCTU OT
TOro, MaeT N1 peyb 0 Kakon-nNnbo anuTe, GlopokpaTmn, NapTnm unn gukratope. Ceoasa NpaBo K 3aKOHY, Mbl, MO
CYLLLeCTBY, MOXXEM 0Ka3aTbCs Cpean Tex, KTO ornpasbiBaeT NMPOU3BOS, a TO U Cpean TeX, KTO, NPUMEHSAS 3aKOH,
cam TBOPWUT NPOM3BOI U HecnpaBeanuBOCTb. ECTb B cBeeHMM npaBa K 3aKoHY M Apyrov nopok. Bce 3HatoT,
YTO 3aKOHbI YCTaHABNNBAKTCH FOCY4APCTBOM, HO €CMNW NPaBo U 3aKOH TOXAECTBEHHbI, TOrA4a BbIXOAUT, YTO U
npaBo NopoXxaaeTcs rocygapcTBOM, NpeAcTaBnseT ero BO3BEAEHHYIO B 3aKOH BOJIO.

Ha camowm xe gene npaBo - 3T0 HE BO3BeAEHHAs B 3aKOH BOJSIS, €CMNW AaXe 3TO BOMS rocrnoAcTBYHOLLErO
Knacca unu Bcero Hapoga. 3akoHo4aTenbCTBO (HOPMAMYECKOE MPaBO) €CTb MULb BHELWHAS Heobxoaumas
dopma npaBOBOW CUCTEMbI CTpaHbl, MOPOXAEHHas OoOLecTBOM Ha [daHHOM 3JTafne ero pas’Butus.
OToXOecTBnsAst NpaBo C 3aKOHOM, Mbl CMeLUMBaEM CoAepXaHue C BHelHen opmon npaea, nuwaem cebs
BO3MOXHOCTM MO3HaTb MPaBO Kak peanbHbli (PeHOMEH OOLLECTBEHHON XU3HUW, UCKaXXaeM AENCTBUTENbHYHO
coumanbHyo Npupoay npasa.

UTak, nepeq Hamm CTOMT 3afadva: 3a MHOroobpasnemM NpaBoBbIX 1 OyATO NPaBOBbIX SABNEHWI, NeXallnx
Ha MOBEPXHOCTM OOLLECTBEHHOW XW3HM, BCKPbITb TO, YTO npeactaBnseT coboli OelcTBUTENbHOE MpaBso,
onpefenuTb Te ero Ka4yecTBa M CBOWCTBA, KOTOPbIE OTNMYAIOT, OTNMYanu u 0yayT oTnnyaTe NPaBo OT MHbIX
obpasoBaHMi 4YenoBedeckoro 06LlecTBa, MnaHeTapHOW UuBMIM3auun. Viest B BuMOy caMble pas3fnyHble
OopMbI CyLLLECTBOBaHUSA, ObITUSI NMpaBa kKak onpeaenieHHOW TOTanbHOCTU, HETPYOHO yb6eauTbcst B TOM, YTO
camoWn HenocpeaCTBEHHOW AaHHOCTbLI0 0bnagaeT eCTeCTBEHHOE AMsi CoUManbHOM Npupoabl YenoBeka npaeso
- ero OCHOBHble MpaBa M cBOOOAbI OT poXxaeHus. YernoBek poxpgaetrcs CBOOOAHBIM M paBHbIM OpPYromMy
yenoseky. B aTOM cMbICne NpaBo eCTb O4HO U3 BXXHENLLMX Ka4eCTB 1 CBOMCTB CBOOOAHON NMMYHOCTU. YenoBek
KaK JIMYHOCTb HE TONbKO BKIOYEH B ONpeAeNieHHble CBS3M C APYrMMU NOABMMU, HO U HEMPEMEHHO BbIAENAeT
cebs, cBoe "a" n3 obLecTBa, B KOTOPOM CYLLECTBYET (M3 poaa, NfieMeHun, Hapoaa 1 T.n.). bes obwecTBa HeT
YeroBeka, HO Noka OH (4a W KaXabl UHAMBUA) HE CaMOONpeaenuTcs, nepes HaMmu nNepBoOLITHOE CTado, a He
coumyM. CTaHOBneHVe uMBUNu3auMu npegnonaraet opmMmupoBaHMe CBOOGOOHOM JIMYHOCTW, YTO O3HAYaEeT,
NMOMMMO BCEr0 OCTarlbHOro, OCO3HaHWE UHAMBUAOM CBOEN COLMArnbHOW LIEHHOCTU, CNOCOBHOCTU MbICIUTL U
AeNCTBOBaTL CaMOCTOSATENbHO, packpbiBasi Npu 3TOM CBOeobpasvMe CBOEro WMHOMBMAYaNbHOro TanaHTa,
NpMpOoaOV AaHHbIX TBOPYECKUX HAKIMOHHOCTEN. CMbICH CYLLECTBOBAHNS NMMYHOCTU - peanun3auuns COOCTBEHHOTO
"q" (He3aBMCMMO OT TOro, Mofy4YyaeM N Mbl 3TOT MHAMBUAYanbHbIA gap oT bora, OT reHoB, OT YCNOBUW XXWU3HU
nokoneHmn mn T.n.). O6LeCTBO pa3BMBAETCA MMEHHO MOTOMY, YTO pasBMBaeTCs CBOOOAHAs JIMYHOCTb,
peanu3ys CBOW CMOCOOHOCTM WM TanaHTbl B konnektvee nwogen. CeBoboga wvHAMBMOA - npegnocbiika
cBobogHoro obuwectBa. CoobuiecTBO noaen, B KOTOPOM MOAaBIiEHA JIMYHOCTb, HET TBOPYECKOMN
WHOVBNAOYANbLHOCTU, HET HUKaKOW BO3MOXHOCTW WHAMBMOY HAHECTW Ha YCMOBUSA XWU3HM CcouuyMa CBOW
0TMneyvaTok, - obpeyveHHoe, cTarHmpyloLLee, 3arHuatolLee obLecTBo, ocTarLeecs Ha 0604YMHe LMBUNN3aLun
n kynbTypbl. [NogobHoe coobuiecTBo (Nnems, Hapoa, 3THOC) yMupaeT, ecnu He cymeeT Bo3poauTbes. Bes



UCTOPMS YerioBeYeCcTBa €CTb B 9TOM CMbICIIE HE YTO MHOE, KaK CTyMeHW 3aBOeBaHus MOAbMU COLManbHON
cBobofbl. BaxHenwunn Kputepun UUBWUIIM3OBAHHOCTU - YENOBEK M ero cBobopa, CTeneHb pasBuUTUS U
peanu3auuy TanaHTa YernoBeka, CTaHOBMEHNs1 CBOOOAHON NINYHOCTMW.

PaccmaTpuBas kak counanbHoe CBOMCTBO YerioBeka, MpaBo CBA3bIBAKOT C HEOOX0AMMON ANS YenoBeka
cBobogoin. NMpaBo npmusBaHo obecneunTtb cBoGoAy, 6e3 KOTOPOWN HEe MOXeT hOpPMMPOBaTLCS U pa3BMBaTbCSH
NIMYHOCTb, a B rocyaapcTBe HeT CBOOOAbI, €CNY BMacTb HE OrpaHn4eHa npaBoMm. Briclias LeHHoCTb obLlecTBa
- cBoboaa yernoseka, ero YecTb M AOCTOMHCTBO. Ho cBoGoaa uHauBmnaa He GesrpaHnyHa M He caMOCTUIHA.
Peub noet o Ton BO3MOXHOCTM 1 HEOBXOAMMOCTY coumanbHon cBoboAbl, KOTopas NpegonpeneneHa Lenbim
psaom (bakTopoB AYXOBHOCTU, HPABCTBEHHOCTM, KyNbTYypbl, 3KOHOMUKK. [1paBo u ecTb chepa ceoboabl, NpaBo
€CTb 06LLeCTBEHHOE NPU3HaHUE BO3MOXHOCTU BbIbOpa, CaMOCTOSATENbHOCTN OENCTBUS, B TO BPEMS Kak camo
KayecTBO Bblbopa, coagepxaHue cBOGOAHOW K co3naaTenbHOM AeATenbHOCTU onpedensieTca hakropamu
AYXOBHO-HPABCTBEHHOrO, KynbTYpHOro © MaTepuanbHoro nopsgka. Csoboga B 9TOM  nnaHe He
CaMofocCTaTOMHa M MUWb NPUMUTUBHO MOXET OblTb MOHSATA Kak BCEAO3BOSIEHHOCTb W Kak cBoboga oT
OTBETCTBEHHOCTM YerioBeka 3a CBOM BbIOOpP, 3a CBOM NOCTYMKW. YenoBek OTBETCTBEH 3a CBOW CBOOOAHbLIV
BbIOOp mepen cobown, nepen CBOeW COBECTbIO, NMepen CBOUMW MOParbHbIMU YCTOSIMU, MOXeT ObiTb (4ns
penurnosHoro 4eroseka), neped borom. OH OTBETCTBEH He TONbKO MNepeq CBOUM MUPOM YOEXOeHWN,
BO33pEHUN, YyBCTB, HO 1 OTBEYaeT nepes Apyrumu nogsmu, nepeq obuectsom. OH JOSMKEH MOCTynaTth Tak,
4YTOObI €ro MOCTYNOK ObINT NPUEMIEM B €r0 CO3HAHWM, Kak Takow e MOCTYNOK ApYroro YernoBeka no OTHOLUEHMWIO
K Hemy. BoT noyemy npaBo He ecTb NpocTo obnacTtb cBoboabl, MpaBo - MacwTab csoboawl, TO ecTb cBOGoAa
B onpegeneHHbIX rpaHmuax. besrpaHnyHas csoboga kaxgoro 6bina 6bl NUWb aHapxuen, Npu KOTOPOW HUKTO
He MMen Obl BO3MOXHOCTU MONb30BaTbCA cBoeln cBobogon. Ho n Takoe noHumaHue npaBa kak macwTtaba
cBobogbl HegocTaToyHo. B npase peuvb maeT 0 popmanbHO paBHOM W OTHOCUTENBHO CMpaBeanMBOM
MacTabe cBoboabl CyBEPEHHOrO (CaMOCTOSATENBHOMO) YenoBeka, rapaHTUPYOLWEM He TOMbKO TBOPYECKYHO
WHMLMATMBY, HO 1 6e30NacHOCTb, HE TOMBbKO BbIOOP, HO U OTBETCTBEHHOCTb 32 OCYLLECTBMEHHbIN CBOOOAHbIV
BbIGOp nocTynka. B cBoboae, paBeHCTBE, CNpaBeannBoOCTN, OTBETCTBEHHOCTM B PABHOW Mepe Af1S KaXKOoro
YyeroBeka 3akntoyaeTcst rMyObuHHbIA CMbICTT MpaBa Kak obLleYenoBeyvyeckon LEHHOCTU, COOTBETCTBYIOLLEWN
CcaMon Npupoae NUYHOCTU, 6e3 KOTOPOWN HET N HE MOXET ObITb LIMBUITM30BAHHOIO OOLLECTBa.

PoxgeHHble cBOOOAHBIMM W paBHbIMU ApYyr Apyry nogum (cBoboAHbIMM B paMkax HPaBCTBEHHON
[O3BOMIEHHOCTW, PaBHLIMU B CMbICIIE PaBHbLIX U CNpaBeasIMBbIX BO3MOXHOCTEN), OT POXOEHUA UMeloLLme
HeoTYyXXJaeMble OCHOBHble npaBa, obpasywline Hapod, CO3[alT U MOMUTUYECKYID CuMy, KoTopasi
npegHasHadaeTca Ans obecneyeHns MX OCHOBHbIX MpaB U cBobod. Takow MOMMTUYECKOW CUNOW ABMSEeTCs
rocygapcrBO Kak COH3 paBHbIX M CBODOAHBLIX rpaxaaH, NMPOXMBAKOLIMX Ha ONpeAeneHHOW TeppuTopun.
"ocypapcTBo B COBCTBEHHOM CMbICIIE CIOBA - 3TO NONMTUYECcKas opraHnsauns, kotopast pyHKUMOHMpYeT Ans
OXpaHbl €CTEeCTBEHHbIX NpaB 4YenoBeka W KOTopas camMa AeNcTByeT Ha OCHOBe MnpaBa, obecneyunsas
BesonacHoCTb cO34aBLUEro ero Hapoaa.

Benvkas nges HeoTuyyxgaemblx npaB U cBO6O YenoBeka 3apoaunack aBHO, Ha 3ape UMBMIn3aumm, B
OpeBHeM mupe. JomkHbl ObINM NPOATU ThiICAYENETUS, YTOObI C pasBUTUEM LIMBUIM3ALNN U KyNbTYpbl 3Ta naes
Haluna unu Havana HaxoauTb CBoe oduumManbHOE NMpU3HaHUe B 3aKOHOAATENbHbIX akTax OTAENbHbIX CTPaH,
a 3aTeM U MeXxayHapoOHoe NpusHaHue, B ToM yucrne u B [leknapaumm Opranusaunm O6beanHeHHbIx Hauun.
HoBbIM 3Tanom B NpakTU4ECKU-NMONUTUYECKON peanuaaumm NpupoXaeHHbIX NpaB YeroBeka MOXHO cuuTaTb
BCce Oonee 3aBoeBbIBalOLLEE MUPOBOE OBLLIECTBEHHOE MHEHME MOSOXEHMWE O TOM, YTO obecneveHne npas u
cBobog rpaxgaH He ABNsSeTCH BHYTPEHHUM AeNOM KaXKAoro rocyaapcTea, a ABNAeTCs Lenbio BCero MMpoBoro
coobuiecTBa, 4YTO nNpaBa U cBobOAbl YenoBeka - Takas HavBbICLLAs LEeHHOCTb, Neped KOTOpoW ycTynaet
cyBepeHuTeT rocydapcTBa, M MexgyHapogHoe coobLecTBO MOXET BO MMS 3Ton obLiedyenoBeyecKom
LEHHOCTU U ONns ee 3alWuWTbl NpegnpuvHumatb BCe Mepbl BO3AENCTBMSA Ha npassliMe Kpyrv rocygapcrea,
nonupawwme npasa 4ernoBeyeckom numyHoctM. C  no3vUMA  MEepedoBOro  MUPOBOro  coobuiecTBa
rocygapcTBeHHasi BNacTb B KaKoW-NMBO CTpaHe He MOXEeT TBOPWUTbL Npou3BOf, rpybo HapywaTtb npaea
YeroBeka, NPUKPbIBAsiCb CBOUM CYBEPEHUTETOM. OTOT CYBEPEHUTET - HE NPENATCTBME K BOCCTAHOBIEHUIO
npaB n ceoboa yenoseka cunon OOH, peweHuamu ee CoBeta beszonacHocTu. TyT urpaet ponb M BbicLIas
LUEeHHOCTb MpaB JIMYHOCTU, W TO, YTO MOMNUPaeT nMpaBa 4eNioBeka Bcerga aHTUAEMOKPATUYECKUW,
TOTanNUTapHLINA, BOEHHbIV PEXMM, KOTOPbIA MpeacTaBnseTr cobon B Halle BpeMs yrpo3y He TOmbKo Ans
©esonacHOCTM CBOUX rpaxdaH, HO M ANs BCEro 4enoBeyecTBa - AN BCEX CTPaH U PErMoHOB CBOUMMU
UMMnepuannucTn4eckMMm aMmomumammn, CBOen He KOHTPONMPYEMOW HAaPOAOM BHELUHEN NONUTUKOW, YrpO30W BOMH
C NPUMEHEHNEeM CPEeACTB MacCOBOIO MOPaXeHus.

PackpbiBad couunanbHylo (4eroBeYeckyl) npuvpogy npaBa B e€CTeCTBEHHO-MCTOPUYECKOM MNIiaHe,
HeobX0AMMO MMEeTb B BUAY, YTO MPaBO - 3TO M pe3ynbTaT OCO3HAHWS YeNOBEYECKUM Pa3yMOM MPUHLIUIMOB U
ngeanoB yenose4veckoro obwexutus. MNoHnmaHme obwecTBa Kak eauMHCTBa pasHOOOpa3HbIX 31EMEHTOB -
npegnockifka Ans NOHMMaHus CyLLHOCTM NMpaBa M ero CMbICa kak couunanbHoro goeHomeHa. NpaBo BO3HMKaeT
TONbKO TOrAa, Korga npusHarTca cBobogHas aBTOHOMHas NIMYHOCTL, ee npasa ¥ cBobodbl, Takke npasa u



cBoboadbl ManbiXx HApOAOB M HaUMOHAINbHbIX MEHBLUMHCTB, @ 3HauuT, U pasHoobpasve B 4ernoBeYeCKOM
obuwecTBe. [loaTOMy NpaBo eCTb paBHasd Mepa A1 BCEX.

VMcTopuuecknii xapakTep 4eroBeYecKMx LEHHOCTEW npegnonaraeT, YTo C pas3Butvem obLiectBa OHU
N3MeHSAITCS 1 B 06beMe, 1 No cyLlecTBy. B 3TOM nnaHe NpaBo kak OTHOCUTENbHO PaBHbIV U CNpaBeanvBbIv
mMacLTab ceoboabl MO CBOEW couunanbHOW (YenoBeYeCcKon) LEHHOCTN 06oralaeTcsi BCe HOBbIM COAEPKaHNEM.
3agaya opucTa-npakTnka CoCToUT B TOM, YTOObI NOMNHee Ucnosnb3oBaTh NOoTeHUWan npasa ans obecneyeHms
3aWmThl NpaB U cBob6o NTIMYHOCTM, OBOLLLECTBEHHON GE30MacHOCTH.

EcTecTBeHHbIE, HEOTHYXXAaeMble NpaBa U cBOOOAbI YernoBeka JOMKHbI ObITb OhULMansHO NPU3HaHbI B
KaXkon cTpaHe 1 3akpenreHbl B ee 3akoHodaTenbHblX akTtax. [[0cygapcTBO BbICTyNaeT 34eChb Kak ogHa u3
dopm NoNUTUYECKOWN opraHmn3aumm (cunbl) obLiecTBa, KOTopas Npu3BaHa OxXpaHsaTb 3TW nNpasa u cBoboabl U
KOTOpasi cama AeWCTBYeT B pamkax npasa. "lNpaBa YenoBeka 1 OCHOBHbIE CBOOOAbI C POXAEHUSA NpUHaanexaT
BCEM NIOAAM, OHW HEOTBbEMIMNEMbI U rapaHTMPYIOTCHA 3aKOHOM. VX 3awmTa n cogencTeme UM - nepeenlas
006513aHHOCTb MpaBuUTENbCTBa. X yBaXeHuMe - CyllecTBeHHas rapaHTus npoTyMB obnagatollero Ype3amepHon
BMNacTbio rocygapctea. Vx cobniogeHne n nomnHoe OCyLLeCTBEHNE - OCHOBa CBOOOAbI, CNpaBeannBoCcTU U
Mupa" <1>. YpoBeHb AEMOKpPATUM B TOW UM MHOW CTpaHe Kak pa3 1 06yCcnoBneH TeM, HAaCKOSIbKO OXpaHa npaB
1 ceobop YernoBeka Monyduna cBoe NpuU3HaHWe BO BHYTPUroCyAapCTBEHHOW 3aKoHOAATENbHOM U cyaebHomn
npakTuke.

<1> O6weeBponenckasa BcTpeya B Bepxax. Mapmxk. 19 - 21 Hoa6ps 1990 r. [JokyMeHTbl U MaTepuansl.
M., 1991. C. 5.

UTak, ecTtecTBeHHO-UcTOopmyeckas, obliecoumanbHad npupoda fnpaBa TauTca B MPUPOXOEHHbIX W
HeoTYyXdaeMblX npasax 4enoBeka. Mcxoas m3 3Toro, eCTb OCHOBaHMe nomaratb, YTO npasa u cBoboAbl
YyeroBeka COCTaBNAT CyWHOCTb MpaBa Kak CouManbHOW LUEHHOCTW, [faBHOE coaepXaHue mnoboro
NposIBNEHUs WUCTUHHOrO npasa. Komb CKOpo MpaBO OKa3blBaeTCsi CBOWCTBOM JIMYHOCTW, CMOCOBHOM
reHepupoBaTbCs 1M pa3BMBaTLCH B YCNOBUSAX coLmansHon ceoboabl, a ee cBoboaa Ha Kaxxaom aTane pasBuTus
coumyma HebesrpaHuMyHa, TO MOXHO AaTb crnegylollee onpegeneHve npasa. [1paBo - 3TO OTHOCUTENBHO
paBHbIV 1 cnpaBeanuBbin MacwTab (Mepa) cBoboAbl, AMKTYEMbIN pa3BuTrem umsunuaaumn. Jliobas ns dpopm
npaea, KoTopas Tak unu uHadye obecnevmBaeT cBobOOY M eCTeCTBEHHble NpaBa YerioBeka, nNpeacraBnseT
cobowi gencteutensHoe npaso. Popma, He obecneynBatoLlas Tak UnNu nHave csoboay v Npasa YernoBeka, He
eCTb cnocob BbIpaxeHns 1 CyLLecTBOBaHUsS npaBa 1 ObiTMA NpaBa Kak TakoBoro, nogobHasa dopma noxHa n
HefencTBUTENbHA.

BmecTe ¢ Tem NpaBo - 3TO HE TONbKO PaBHbIN U OTHOCUTENBHO CNpaBeAnMBbIN MacwTab cBoboabl, HO 1
OTBETCTBEHHOCTb 3a OCYLLECTBIEHHbIN cBOBOAHLIV BbIGOp nocTynka. bearpaHnyHas csoboga kaxgoro 6eina
Obl NMLWb aHapxunemn, NPy KOTOPOWN HUKTO HEe umen Gbl BO3MOXHOCTU NOMb30BaTbCs CBoer ceBoboon. B npase
peyb mageT O dopMarnbHO PaBHOM W OTHOCWUTENbHO CrnpaBeannBoM MacwTtabe cBoboabl CyBEPEeHHOro
(camocToaTenbHOro) Yenoeeka. lNMpaBo Takke npegnonaraeT rapaHTMpoBaHHY 6e3onacHoOCTb npas 1 ceoboa
MNIMYHOCTK, BHE N MOMMMO KOTOPOM HET U HE MOXET BbiTb LIMBUNM30BAHHOrO obLLecTBa.

OdmumanbHO NpuM3HaHHOe W 3awyaemMoe rocydapCcTBOM MpaBo, B OTMMYME OT €CTECTBEHHOrO,
obLecoumanbHoOro npaea, npeactaBnseT cobon No3nTUBHOE UNK, MHaYe, pUanYecKoe, 3akoHogaTensHoe,
neranbHoe npaBo. KOpuCTbl UMEDT Oerno Mpexae BCero C puanyeckuMm npaBoOM, HO OHW He AOIDKHbI
3abblBaThb, YTO B OCHOBE HOPMANYECKOrO NEXMT obLecoumanbHoe NpaBo, YTO 3aKOHOA4ATeNbCTBO roCyAapcTBa
(No3uTMBHOE NpaBO) He JOJHKHO NMPOTMBOPEYUTb ECTECTBEHHBLIM NMpaBam U cBO6OAaM YeroBeka, YTO paspbiB
Mexay HuUMKM JdectabunuavpyeT OOLLeCTBEHHbI NOpsdoK, AdernaeT noden - rpaxaaH rocygapcrea
fOecnpaBHbIMM MOAAAHHBIMU BRacTW, OTHUMMaeT Yy 4YenoBeka cBobody, npeBpallaer ero B paba wnu
KPenocTHOro, TemM cambiM CTpagaeT UHAMBUA, KOTOPbIV HE MOXET peann3oBaTb CBOU BO3MOXHOCTU, U MOTOMY
CcTpagaeT u uenbin Hapof, Bce obLecTBo, Tepsasd AuHamuam, cBoboay, TBOpYECKUIA NOTEHUMan, AyXOBHOCTb U
HPaBCTBEHHOCTb. [TpOMCXOANT 3TO B YCNOBUSAX aHTMAEMOKPaTUYECKNX PEXMMOB, Y3yprnauum BnacTv y Hapoaa,
NMYHOW OUKTaTypbl UMW OUKTaTYpbl NPaBsALEn aNnTbl, TBOPALLMX Npon3son n 6essakoHue. B KoHe4HOM cyeTe
npoTuBopeune mexagy obliecoumansHbIM M HPUGUYECKUM NPaBOM UHULMUPYET NPOTECT HaceneHus, OyHT,
peBonoumio.

M3BecTHbIN pyccknii omnocod B.C. ConoBbeB cBsA3biBan o6Llee BO3POXAEHNE N YCNELLIHOE pa3BUTME
Poccuu ¢ HeobxoanMMocCTbio OTKa3a OT npasa Cusbl, OT 4ecnoTu3Ma U Hacunus, ¢ obpeTeHnemM Bepbl B CUNy
npaa. OH nucan: "OgHO TOMbKO Mbl 3HAaeM HaBepHoe: ecnu Poccus... He oTkaxeTcs OT mpaBa Cuilbl U He
NMOBEPUT B CUIY NpaBa, ECNN OHa He BO3XKenaeT UCKPEHHE M KPenkKo AyXOBHOM cBOOGOAb! M UCTUHbI, OHa HUKOTAa
He MOXeT MMEeTb NMPOYHOro ycrnexa Hu B Kakunx Aenax CBOWX, HM BHELLHWX, HN BHYTPEHHNX" <2>.

<2> ConosbeB B.C. JlutepaTypHasg kputuka. M., 1990. C. 294 - 295.



3.2. lNpaBo u mopanb

CooTHOWweHVe npaBa W Mopanu umeeT ocoboe 3HayeHWe Ha COBPEMEHHOM 3Tane pas3BuUTUS
UMBMIIN3aUMK, TaK Kak MHOTME HPaBCTBEHHbIE LEHHOCTM - cBOOOAA, paBeHCTBO, CNpaBeAnvBOCTb, YECTb,
AOCTOWHCTBO M ApYyrue - HaxogsaT ipuandeckoe 3akpenneHne B HopMaTUBHO-NPaBoBbIX akTax. [JoCTOMHCTBO
FNINYHOCTK, OCHOBHbIE MpaBa U cBOGOABI KaXJoro 4erioBeka MnoslydarT Bceobllee NpuM3HaHME CO CTOPOHBI
LMBUNN30BAHHbIX 4EMOKPATUYECKNX rOCYAapCTB.

MpaBo 1 Mopanb - BaXHenLne aneMeHTbl YenoBeyeckon KynbTypbl. MopanbHble HOPMbI, TaK Xe Kak 1
npaBoBble, ABNAOTCHA couuanbHbIMU perynstopamMmu nopegeHus Yenoseka. "Ocoboe mecTo B hopMmMpoBaHum
AYXOBHOMO MUPA NINYHOCTU, €€ CO3HAHWS U KYNbTYPbl, aKTMBHOW XN3HEHHON No3uumK, - nuweT E.A. Jlykawwesa,
- MpUMHaAQNEeXWUT npaBy M MoOpanu, KOTOpble HABASKTCA BaXHEWLWUMU COLManbHbIMU  perynsaropamu,
BKMIOYEHHbBIMU B CUCTEMY OOLLLECTBEHHbIX OTHOLLEHWUI, LieneHanpaBneHHo BO3AENCTBYOLWUMM Ha UX pa3sButmne
N COBEPLUEHCTBOBAHME N TEM CaMbIM Ha Npeobpa3oBaHMe CO3HAHWUS NIMYHOCTU" <3>.

<3> Jlykawesa E.A. lNpaBo, mopank, nu4Hoctb. M., 1986. C. 3.

Mopanb - 3T0 COBOKYMHOCTb B3rns40B, NpeAcTaBrneHmin o gobpe u 3ne, cnpaBeanmBoCcTn, YecTu, JONTe,
CMbICME >KM3HW, CHACTb€ W COOTBETCTBYIOLLMX WM HOPM W MNPUHLMNOB MNOBEAEHMS fOAEN, KOTopble
HanpaBfeHbl Ha OCYLIECTBIIEHME YenoBeYeckux upeanoB u cobniogeHne KoTopbix obecneynBaeTcs
ybexgeHnem, COBECTbIO YeroBeKa, ero NpUBbLIYKOW, a Takke 0OLEeCTBEHHbIM MHEHNEM.

Mopanb cogepxuT B cebe Bce LeHHOe M NPOrpeccmMBHOE, YTO ObINo BbipaboTaHO YeNOBEYECTBOM B XO4E
ncTopuyeckoro passutus, B 6opbbe C coumanbHbIM 3110M U HPABCTBEHHbIMW MOPOKamMu. JOTO cucTema
HPaBCTBEHHbIX HOPM U LeHHoCcTen. MpuHLMnbLl Mopanu - 3TO ee OCHOBHbIe Hayana, UCXoaHble TpeboBaHus,
OXBaTblBalOLLME OBLLECTBEHHYIO N NINYHYIO XWU3Hb YernoBekKa.

Mopanb BknoYaeT TakKe HPaBCTBEHHbIE YYBCTBA, MEPEeXnBaHWNs, HACTPOEHNS, TO €CTb OHA MMEET U
NCMXonorMyecknii acnekT. "[ise BeLn HaNoONHAOT AyLy BCerga HoBbIM 1 BCe Bonee curnbHbIM 6riaroroBeHmem,
- nucan W. KaHT, - 310 3Be3gHoe Hebo Hago MHOWM M MOparbHbIN 3aKOH BO MHe". KaHT BbIBOAMMA NpaBo U3 3TOro
HPaBCTBEHHOr0 BEYHOr0 Pa3yMHOro 3aKOHa, KOTOPbIN He NoABEpXKeH HUKaKuMm nameHeHuam. OH HasBan 3T1oT
3aKOH "kaTeropuyeckum umnepatnsom” n chopmynmpoBan ero cregytowmmMm obpasom: "lMoctynan Tak, YTobbI
Thbl BCErga OTHOCWIICS K YeNOBEYECTBY U B CBOEM NMLE, U B NNLIE BCAKOIO APYroro Tak e, Kak K Lienu, 1 Hukorga
He OTHocurcs Obl K HEMY TOMBKO Kak K cpeacTBy” <4>.

<4>KaHT . Cou.B6 1. T. 4 (1). M., 1965. C. 260.

Mopanb MMeeT BHYTPEHHWA W BHELWHWA acnekTbl. [lepBbld npegnonaraet LEHHOCTHOE OTHOLIEHue
uwHAMBMAA K camoMy cebe, 4YyBCTBO COBCTBEHHOrO AOCTOMHCTBA, OCO3HaHUE cebs Kak NMYHOCTU, UMEIOLLEN
coumanbHyl0 LEHHOCTb. 34ecb Mbl MMeeM [eno C KaHTOBCKUMM "KaTeropuvyeckum umMnepatusomMm”, B
COOTBETCTBMM C KOTOPbIM B KaXXA0OMW NMNYHOCTM 3aKMOYEH BbICLLIMIN U 6€3YCMNOBHbIN HPaBCTBEHHbIN 3aKOH, KOeMy
OHa [OIMKHa HEeYyKOCHUTENbHO criefoBaTb. BTopon acnekT - OTHOLIEHWe YeroBeka K ApYruM, OCO3HaHWe
LIEHHOCTU CBOErO CoLMarnbHO 3HaYMMOro nosegeHus. B o6oblweHHOM Buae cogepkaHvue BHELLHero acnekra
MOparnu MOXHO Bblpa3uTb Tak: "He nocTynam no OTHOLUEHWIO K APYrMM Tak, Kak Tbl HEe XoTen Obl, 4TOObl OHM
NnocTynanu no OTHOLLEHMIO K Tebe".

B oTeyvecTBeHHOW IOPUANYECKON NUTEPATYpPE CYLLLECTBYET TOYKA 3pEHUs, COrNMacHO KOTOPOW Moparib He
BKIOM@ET MNCUXOMOrMyeckne acnekTbl MHAMBMAA, TO €CTb B HOpMax Mopanu OTCYTCTBYeT Kakow-nubo
unHamsuayaneHoli dpaktop. I.®. LepweHesny, Hanpumep, cunTarn, YTO HPaBCTBEHHOCTb NPeACTaBnsAeT He
TpeboBaHusa YenoBeka k camomMy cebe, a TpeboBaHus obLlecTBa Kk Yenoseky. He YenoBek onpeaenseT, Kak OH
[AOIKEH OTHOCUTLCA K APYrUM, a OOLLEeCTBO yCTaHaBNMBaEeT, Kak OAMH YeNOoBeK AOIMKEH OTHOCUTLCS K APYTOMY.
He oTgenbHbIN MHOMBMA OLEHMBAET CBOE MOBEeAEHME Kak xopolwlee unu nnoxoe, a obwectso. OHO moxeT
NPU3HaTb NOCTYNOK HPABCTBEHHO XOPOLUMM, XOTS OH He XOpOoLU AN UHAUBKUAA, U OHO MOXET cYMTaTh MOCTYMOK
HEeJOCTONHbIM C HPABCTBEHHOW CTOPOHbI, XOTS OH BNOMHE 0006psieM C MHAMBUAYaNbHON TOYKM 3peHus <5>.

<5> WepweHesund .®. Obwasa Teopus npaea. M., 1911. C. 169 - 170.

MoparsbHble HOPMbI aAPECYOTCS KaK K OTAENbHOWM NMMYHOCTHU, Tak M K 0bLlecTBy B Liernom. [Noatomy HeT
HeobXxoaAVMOCTM MPOBOAWTL PEe3KMe pasnuuna Mexay WHAMBMAYyallbHbIM W couMarbHbIM XapakTepom
HPAaBCTBEHHbIX TPEGOBAHMIA, MOCKOMNbKY B HUX OpraHU4YeCKU BbipaXkeHbl 3NIEMEHThI NMCUXOSI0MMYeckoro oaktopa
WHOMBMAA M coumanbHblx TpeboBaHUii k Hemy. MNoBegeHMe NUYHOCTM B COLMYME BO MHOFOM ONpefensieTcs, ¢
O[HOW CTOPOHbI, €ro MoparnbHbIMU BO33PEHUSIMU, HPABCTBEHHOW 3pernocTbio. BHyTpeHHee ybGexaeHue
WHOMBMAA B HPABCTBEHHOCTU CBOErO MOCTYMNKa BO MHOMOM OMpefensieT U ero coumanbHylo 3HauumocTb. C



APYron CTOPOHbI, uHAMBKUAY HebespasnnyHo OTHOoLWeHWe obuecTBa K ero noctynkaM. COOTBETCTBEHHO, OH
CTPOWUT CBOE NoBeAeHne coobpasHO CIOXUBLUMMCS Tpaguumsam u HopMam.

MopanbHble LEHHOCTU, KOTOPbIE "CUAAT" BHYTPU KaX40ro MHAMBKUAA, Kak Obl ONpeaenstoT ero NoCTynKu,
TONKAaKT K TOMY WM MHOMY COLManbHO 3HauyMMmomy noBefdeHuio. Mexay Tem addekTuBHOCTb M6oro
HOPMaTUBHOIO PErynmpoBaHnsi BO MHOTOM OMpeaenseTcs TeM, B Kakow CTENneHW COOTBETCTBYIOLLME HOPMbI
cTanu Yactuuen BHyTpeHHero Myupa 4Yenoseka. COOTBETCTBEHHO, 1 MPaBO UMEET CUMy Toraa, Koraa ero Hopmbl
peanusylTca co3HaTenbHO, 6e3 BHeLHero Bo3aencTeus, T0 €CTb YTOObl ObiTb 3dEKTMBHBIMU, NPABOBbLIE
HOPMbI JOIMKHBI COOTBETCTBOBaTL TPEOOBaAHNAM MOpanu Unu No KparvHen mepe He NPOTUBOPEUYUTL UM.

Mo OoTHOLWEHUIO K MpaBy MoparnbHble LEHHOCTU BbICTYNAKT Kak Obl KPUTEPUEM OLEHKU MNoabMuU
3(PPEKTUBHOCTM MEXAHU3MOB MNPABOBOrO pPEerynupoBaHWst OOLLECTBEHHbIX OTHOLWIEHWW. 3akpennsas
HPaBCTBEHHbIE LIEHHOCTW, MpaBO TeM CambiM CNOCOBCTBYET CO34aHMI0O HaAnexalimx YCnoBWWA Ans WX
peanusaunn. Noen csobofbl, paBeHCTBa, CnpaBeannBoCTy, No NPUMpoAae NpUCyLLne YenoBeky, CTaHOBATCS U
NpaBoBbIMY LLeHHOCTsIMU. COOTBETCTBEHHO BO3pacTaeT M HPABCTBEHHAS LIEHHOCTb CaMmnX KOPUONYECKNX HOPM.
O6 oaTOoM CBMAOETENbLCTBYOT W 3aKpensfieHHble B HOPMATMBHO-MPABOBbLIX aKTaXx MHOMME MOMOXeHUs
HpaBCTBEHHbIX TpeboBaHui. Hanpumep, B npeambyne KoHctutyumm Poccuiickon ®enepauum roBoputcs o
"nounTaHumM NamsTu nNpegkoB, nepefaBMX Ham MboBb M yBaxeHue k OTeuyecTBy, Bepy B [obpo wu
cnpaeegnueocTb". B OcHoBHOM 3akoHe Takke 3akpennsieTcsl, 4To "4ernoBek, ero npasa u cBoboabl ABNSTCA
BbiCLUEN LeHHoCTblo. [NpusHaHmne, cobniogeHve M 3awmTa nNpaB M cBoOO4 4eroBeka M rpaxgaHuHa -
06sa3aHHOCTb rocygapcTtea” (CT. 2); "4OCTOMHCTBO NIMYHOCTM OXPaHAETCH rocygapcTBoM. HUYTO He MOXET BbITb
OocHoBaHueM ans ero ymanexus" (ct. 21). JOCTOMHCTBO NNYHOCTU SABMSIETCH CBOWCTBOM, MPUCYLLMM BCEM
YfieHamMm CeMbW, U3 KOTOPOro BbITEKAIOT BCE HEOTbEMIEMblE MpaBa M HA KOTOPOM OCHOBbIBalOTCH cBoboaa,
cnpaBeanMBoCTb 1 Bceobwnn mup. "Kaxagbin umeeTt npaBo Ha HENPUKOCHOBEHHOCTb YACTHOWM XN3HU, NINYHYIO
N CEMENHYI0 TalHy, 3alMTy CBOen 4ectn u gobporo nmeHn" (ct. 23). HapyweHune atux TpeboBaHumn moxeT
noerneyb 3a cobor Kak MpUMEHeHMe NPeayCMOTPEHHbBIX FpaX4aHCKUM 3aKOHOAATENbCTBOM CMOCOO0B 3aluUThl
rpaXgaHCKMX Npas BMSfIOTb 4O KOMMEHCaL MU MOpanbHOro Bpeaa, Tak v YrofloBHYH0, afMUHUCTPaTUBHYO UM
WHYI0 OTBETCTBEHHOCTb.

BnusiHne mopanu Ha NpaBo oTMeYaeTcs Takke U B cpepe peanuaaumm npasa. KOpvandeckasi npakTuka
HEONPOBEPXMMO CBUOETENLCTBYET O TOM, YTO €CMM aKTbl MPUMEHEHUS NMpaBa He NpoTMBOpeYaT Hopmawm
Mopanu, TO OHW nony4arT ofobpeHVe N NpU3HaHWE CO CTOPOHbI BCEX CIIOEB HAceneHus, a 3To, B CBOK
oyepedb, cnocobCcTByeT  MOBbIWEHUIO  A(PPEKTUBHOCTU  HOPMATMBHO-NPABOBOIO  PEerynupoBaHus
00LeCTBEHHbIX OTHOLLEHUI B LIENOM.

MpaBo 1 Mmopanb UMEKT Kak 0bLLMe XapakTepHbIe YepThl, Tak U 0cobeHHoCTU. OgHa 13 rmaBHbIX 00LLMX
YepT COCTOUT, BO-MEPBbLIX, B TOM, YTO 1 MpaBo, U Moparnb ABNSATCA PasHOBUAHOCTAMWU COLMaAnbHbIX HOPM,
KOTOpble B CBOEW COBOKYMHOCTM COCTaBMSAIT LIEMOCTHYI0O CUCTEMY HOPMATUBHOIO pPerynnpoBaHuns NoBeaeHns
nogen.

Bo-BTOpbIX, MU MpaBO M Mopanb ecTb Mepa cBoboapl. YUToObl peanv3oBaTb MNpaBoOByK cBOOOAY,
HeoOxogMMo uMeTb MopanbHylo cBoboay. MopanbHbii Oecnpegen Heu3bexHO BedeT K MNpaBOBOMY
npoun3Bony.

B-TpeTbux, n NpaBo u Mopanb POAHUT KaTeropusi cnpasegnmeocTi. CnpaBeaAnvMBOCTbL NpeacTaBnseT
coboi HpaBCTBEHHO OOOCHOBaHHLIA KPUTEPWUI ANS COM3MEpPEeHusl OEWCTBUMI ntogei, B COOTBETCTBUU C
KOTOPbIM MNPEObABMAOTCSA onpefenieHHble TpeboBaHMa K NUYHOCTM M obuiecTBy, onpegensercs
AONYCTUMOCTb T€X UMM MHbIX OLEHOK U OCYLLeCTBMSeTCA BO3fasHWe KaxdoMmy 3a ero nocTynku B BuAE
HacTynneHns Tex Wnu uWHbiX nocneacTeuin. CnpaBednvBOCTb BbICTynaeT cpeacTBoM obecneveHust
coumanbHOWM LIeHHOCTM lopuandeckux Hopm. BmecTe ¢ Tem B obLiecTBe peanusauns ngeana cnpaBeanmBocTu
HeBO3MOXHa 6e3 NpaBOBOro perynMpoBaHuns.

B-yeTBepTbIX, B CamMOM 3aKoHOAATenbCTBE Mbl BCTpPEYaeM OpUAMYECKME TEpPMUHbI, MMeroLme
MoparbHblA cMbicr. MpaBo AOMKHO 3awuuiaTb NPOCTble HOPMbl HPaBCTBEHHOCTU. [lpocTble HOPMBI
crnpaBeIMBOCTM CTAHOBATCH MPaBOBLIMM NMULLb TOr4a, Koraa OHM BKIOYAKTCA B PaMKU NPaBOBOW CUCTEMBI.
N YHKUMOHUPYIOT OHM Kak MpaBoBble, MOTOMY 4TO oOOecneynmBalOTCad MepaMu TOCyAapCTBEHHOrO
NpUHyXaeHusi. B npaBe nony4yatoT 3akpenneHne MHorne LeHHOCTU Mopanu. BmecTe ¢ TeM npaBo He MOXET 1
B MPUHUUMNE He [JOMMKHO MpoTMBOpeunTb TpeboBaHuaM Mopanu. Cos3gaTb ycrnoBust AN peanv3auum
MoOparbHbIX LEHHOCTEWN - 3TO OLHO M3 HPABCTBEHHbIX TPEOOBaHMI, NPEABABMAEMbIX K OPUONYECKAM 3aKOHAM.
3aKoH - 3T0 CPeACTBO, C MOMOLLbIO KOTOPOro obecnevmBaeTcs coLmanbHO-MCMXONOrMYeckoe eAMHCTBO M0aen,
ux GesonacHocTb U nuyHast cBobopa. 3akpennsis TpeboBaHMs Mopanu, MpPaBO aKTUBHO COAENCTBYeT
BOMJIOLLIEHUNIO X B pearibHble XU3HEHHbIE OTHOLLEHMS.

Llenn n 3agaun, koTopble CTOAT nepeq IopUANYEeCKUMU HOpMaMu, cpeacTBa peanusauun aTux Lenen
AOMKHbI ObITb MOpanbHO 060CHOBaHHBIMW, COOTBETCTBOBaTL HPABCTBEHHbLIM TPEOOBaHUSIM, YTO, B CYLLIHOCTH,
ABMNAETCA MNPU3HAKOM, B 3HAYUTENbHOM Mepe OnpedensiowmM >KU3HEHHOCTb MNPaBOBbLIX HOPM, WX
NPaKTUYECKYI0 CUNy U TOT COLMarnbHbIA PE30HAHC, KOTOPbLIA OHU BbI3bIBAIOT.



M3BecTHbI pycckuin counocod B. ConoBbeB onpeaensin npaeo Kak "MUHUMYM HPaBCTBEHHOCTU, paBHO
ansa Bcex obasartenbHbin". OgHako B.H. YnuepuH octpo pearvpoBan Ha 3Ty doopMyny, cumTas, 4Tto "He ecTb
nn 3TO CTPEMIIEHME HacaxXaaTb 3Ty HPABCTBEHHOCTb C MOMOLLIbIO FOCYAAPCTBEHHOMO NPUHYXAeHU:".

OcobeHHOCTM HOpM NpaBa U Moparnu:

1. Hopmbl Mopanu Gonee yHuBepcanbHbl, Y4eM HOpPMbl NpaBa. Hopmbl Mopanu perynupytoT 6onee
LUMPOKYO 061acTb OTHOLLEHWU, YeM cdiepa OTHOLLEHWUI, perynnpyemMbix NpaBoM. HpaBcTBEHHbIE TpeboBaHUSA
oTnuyatoTca 6onee LWMPOKMM copepxaHuem, AalT Oonbwui npoctop Ans TonkoBaHus. CoaepxaHue
npaBoOBbIX HOPM XapakTepudyeTcsi 6onbluen KOHKPEeTHOCTb. 34ecb 4YeTko obo3HayeHa topuauyeckasi
00a3aHHOCTb M Mepa CyOBbEKTMBHOMO NpaBa YY4aCTHUKOB NpaBOOTHoLIeHUN. COOTBETCTBEHHO, M npoueaypa
NPUMEHEHNsT HOPM nNpaBa OTNMYaeTCd OT MpPUMEHeHus HopMm Mmopanu. KOpuanyeckue HOPMbI MOryT
NPUMEHATLCS MNULLb B YCTAHOBIEHHOM NOpsAAKe KOMMETEHTHbIMU NNLaMn 1 opraHamu, a MoparibHble HOPMb
He HyXXOalTcs B KakoM-nnbo ocobom coumanbHOM MexaHu3Me Ang npuBedeHnst Ux B 4enNCTBUE.

2. Hopmbl npaBa cucteMaTu3npoBaHbl U HAXo4aT oulmanbHoOe 3aKpensieHMe B HOpMaTUBHO-NPaBOBbIX
aKkTax, a HopMbl MOparnu CoaepXaTcs B CO3HaHWM MIOAEN U NOMNy4aloT BblpaXkeHne B 0OLEeCTBEHHOM MHEHUU
n nepegatotcs um. Mopanb He TpebyeT oduLmManbHOro rocygapCTBEHHOIO MPU3HaHUS.

3. Hopmbl Mopanu cBsizaHbl C BHYTPEHHMM camoonpeneneHnem NMYHOCT (MOTUBBI, LENn), a HOPMbI
npaBa CBA3aHbl C BHELUHUMW AEACTBUSIMM YENOBEKA.

4. Hopmbl Mopanu He WHCTUTYUMOHANM3MpoBaHbl, TO ecTb He obnagawT dopmansHon
OnpenenieHHoCTblo, a MNpaBOBble HOPMbl  KaK MHCTUTYLMOHANbHbIE pPEerynatopbl  3akpensfieHbl B
3aKoHOAAaTeNbCTBE, B CyAeOHbIX peLueHusX.

5. Hopmbl npaBa npegycmatpyBaloT IOpUOANYECKY0 OTBETCTBEHHOCTb 3a NPaBOHApYLUEHUd, TO eCTb K
nuuy, CoOBEPLUUBLLEMY MPaBOHapYLUEHUE, MPUMEHSIOTCS MepPbl rOCYSAapPCTBEHHOIO NPUHYXAEHUA. DTN Mepbl
ABNAOTCA CNOCOO0OM 0b6ecneyeHns PUANYECKUX HOPM, MOCKOISTbKY OCYLLIECTBASIIOTCS TONbKO KOMMNETEHTHLIMMU
opraHamu 1 nvuamMu B paMKax YCTaHOBIMEHHbIX 3aKOHOM npouenyp. A 3a HapylleHue MopasibHbIX HOPM
npeaycMoTpeHbl Mepbl OBLLLECTBEHHOIO BO3AENCTBUS B (hOpMe OOLLECTBEHHOMO NMOPULAHMS UITN OCYKOEHUS.
"erenb cumTan, 4to obLLECTBEHHOE MHEHME COAEPXXUT MPUHLIMN CpaBeAIMBOCTM "B hopMe 34paBoro cMbIca
nogen” <6>.

<6> erenb .B. dunocodusa npasa. M., 1990. C. 352.

OpHako kak oOwuve 4epTbl, Tak W pasnuuna nNpaBOBbIX W MOparnbHbIX HOPM He cregyet
abcontoTnsmposatb. HopMbl MOpanu 1 HOpMbl MpaBa OpraHMYecku B3auMOOOYCMOBMMBAIOT, AONOMHAKT U
B3aumoobecneymBaloT Apyr Apyra B peryrnmpoBaHnn 06LLECTBEHHbIX OTHOLLEHWN.

MopanbHble (HpaBCTBEHHbIE) MPUHUMMBLI M HOPMbl OKasblBAOT BfUSHWE Ha pasBuTMe Mpasea,
CMocoBCTBYIOT YKPEnneHWo 3aKOHHOCTW M npasonopsigka B obuwiecTtse. B cBow ovepedb, NpaBo akTMBHO
OKasblBaeT BO3AENCTBME Ha YKpenneHue n passutne obLiecTBEHHOW Mopanu, Ha HPaBCTBEHHbIE B3rNAAbl U
noBedeHVe Kaxgoro 4ernoBeka. OTO BO34EWCTBME MpaBa Ha Mopanb onpegensercsa Tem, YTO MpasBo
BONnoLwiaeT NpeacTaBneHns Mogen o cnpaBeanvuBoCTW, r'ymMaHuame, AOCTOMHCTBE NUYHOCTWU. HapyleHne
HOpPM MpaBa BbI3bIBAET E€CTECTBEHHOE MOparbHOe OCYXAEeHMe CO CTOpPOHbl OOLecTBa, ero 4reHoB.
Ob6s3aHHOCTb cobnioaaTh NpaBoOBble HOPMbI - MOPaIbHbIN AONT BCEX CO3HATENbHbIX rpaXKaaH.

OpraHbl rocyaapCTBEHHOW Bnactu, O6LeCTBEHHble OpraHuM3auMu COOeNCTBYIOT BbipaboTke TBepAoWn
HPaBCTBEHHON MO3MUMW, MPaBOBOW KynbTypbl Yy KaXOoro rpaxgaHwHa. EcTecTBeHHO, 4To paboTHUKM
rocyaapcTBEHHOro arnnapata, npexge BCero npaBOOXPaHWTESNbHbIX OpraHoB, AOMMKHbI OblTb obBpasuamu
BbIMOJIHEHWS CBOErO rpaxXaaHcKoro 1 npodeccunoHanbHoro gonra. MNpodeccus topucta npegnonaraet ocodble
TpeboBaHWsa K eNnoBbIM U MOparibHbIM Ka4ecTBaM paboTHMKa NMPaBOOXPaHUTENbHbLIX OPraHoB, 00A3bIBaeT €ro
3HaTb Te couuanbHble HOPMbI, KOTOpblE PErynupyloT CnyxebHyl OesaTenbHOCTb topucta. YecTHOCTb,
HEenoAKyMmHOCTb, MPUHUMNUANBHOCTb, CMpPaBeAnMBOCTb - HEOTbEMIIEMbIE MOpanbHble KayecTBa lopucTa.
FOpuct 4yacto crankmBaeTcss C KOH(DMKTHbIMKM — cuTyaumsmu.  CnyxebHblMm  gonrom  paboTHMKa
NpaBOOXPaHUTENbHbIX OPraHoOB ABNAeTCs TpeboBaHNe He TONbKO CTPOro cobogaTh 3aKOHbI, HO 1 NPOSBASATL
HeOOXOAMMbIN TaKT, BHUMaHUe K MoparbHbIM, MCUXONOMMYECKMM NEPEXMBAHMAM YenoBeka.

MpodeccnoHanbHas 3TuMKa - 3TO COBOKYMHOCTb HOPM MOBeAeHWsi, obycrnoBneHHas onpeaeneHHown
cneunurKon aedATenbHOCTM paboTHVMKa NPaBOOXPaHUTENbHON CUCTEMbl. BaKHbIM MOparnbHbIM KayecTBOM,
npeabsBrseMbIM K KaXXOOMY IOPUCTY, SBMSIETCA yBaXKeHWe K 4YerioBeKy, ero AOCTOMHCTBY. HpaBcTBeHHOe
BOCNWTaHWe " npodeccuoHanbHas NnoAroToBka - eaunHbIA npouecc hopmMupoBaHus
BbICOKOKBaNMpULNPOBaHHbIX IOPUCTOB.

3.3. lNpaBooTHOLEHNA



lMpaBOOTHOLWEHNS - 3TO LEHTpanbHasa npobnema npaea. [MpaBo B peanbHOM XM3HU - 3TO U €CTb
npaBoOTHOLLEHUS. [MpaBOOTHOLIEHME - 3TO 0COObLIV BUA OOLLECTBEHHbLIX OTHOLLEHUN, Y4aCTHUKUN (CYyObEKTDI)
KOTOPbIX CBSi3aHbl B3aMMHbIMUW HOPUOUYECKMMN NpaBammn 1 obasaHHocTaMu. [MpaBoBoe OTHOLIEHME Bcerga
npegnonaraeT PUONYECKYIO CBSA3b MO KpanHen Mepe Mexay OBYMSA CyObeKTaMu, OAMH N3 KOTOPbIX SBNSETCA
HocuTenem CcyObeKTMBHOIO npaBa, a OpYyroW - HocuTenem topuaudeckon obsasaHHocTu. CyliecTByloT U
MHOIOCTOPOHHWE NMPaBOOTHOLUEHUS.

Yalle BCero NpaBoOTHOLLEHNS Mbl pacCMaTpMBaEM Kak Hopuanyeckyto hopMy OCyLLECTBIEHNS NpaBa.
Ecnun Hopma npaBa He BonnowaeTcs B MPaBOBbIX OTHOLLIEHWUSX, TO OHa OCTaeTcs Ha Bymare n He AencTByerT.
Hopmy npaBa, KoTopasi He NOpOXAaeT NPABOOTHOLLEHUI, MPUHATO cuYnTaTh "MepTBOMN".

K npaBoOTHOLLIEHUAM HaAo0 MOAXOAUTbL U C APYro CTOPOHbI. [1paBOOTHOLLEHUS - 3TO reHeTn4eckas
kneTka (3apoabiww) npaea. CHavyana BO3HUKAOT KOHKPETHbIE NPABOOTHOLLEHWUS, @ MOTOM U3gaeTcs npasoBas
Hopma. Hanpumep, B AHrnum, CLUA cynebHasa npakTvka nopoxaaeT npaBoBble HopMbl. CyaebHasa npakTuka
NPU3HaeT CyllecTBOBaHUE pearnbHblX MpaBoBblX OTHOWEHWA. K NpaBoOOTHOLIEHWSAM Hago NoaxoauTb Tak,
YTOObI MOHATB, YTO OHM Y4acTBYKOT B reHe3uce npaea. Ho, ¢ Opyroi CTOpPOHbI, eCTb onpedenieHHas 4acTb
NpaBOOTHOLLEHWI, KOTOPasi BO3HUKAET Ha OCHOBE MPaBOBbIX HOPM, W Yalle BCero aTo nybnnyHo-npaBoBbIe
OTHOLLEHMS, KOTOPbIE OCYLLECTBAIOTCS HA OCHOBE NMYyBNIMYHO-NPABOBbLIX HOPM. 3HA4UT, onpedeneHHas YyacTb
NpaBoOBbIX OTHOLUEHUA onpegensdeTca akTUY4EeCKMMM YCroBUAMU U OoOCToATenbCTBamMu, a gpyras -
opyaNYecKMMM HopmMamu. HeT TakMx NpaBOOTHOLUEHWIW, KOTOpble Obl BCELENno W  UCKIIOYUTENbHO
onpeaensanucb TONbKO NPaBoOBbIMU HOPMaMm N B KOTOPbIX CYOBEKTbI 3TUX OTHOLIEHU TpeboBanu 6bl Apyr oT
apyra v genanu gpyr opyry Tofbko TO, Ha YTO OHUW YNOJTHOMOYEHbI U K YeMy NX 06A3bIBaET 3aKOH.

OcHOBHbIE NpU3HaKM NPaBOOTHOLWEHMI. Ecnn Mbl onpeaensiem npaso kak Mepy cBoboAbl 1 HaXOAUM ee
B CaMumx OOLLECTBEHHbIX OTHOLUEHMSX, a B KayecTBe NPW3HaKoB MpaBa paccmaTpuMBaeM npexge BCero
npasoByto cBob6oay 1 hopMarnbHOE PaBEHCTBO CYObEKTOB OTHOLLEHWIA, TO B COOTBETCTBUM C 3TUM NOMbITAEMCS
onpeaenuTb OCHOBHbIE NPU3HAKM NPAaBOOTHOLLEHWNA.

1. MNMpaBOOTHOLWIEHMS €CTb OOLLECTBEHHbIE OTHOLUEHMS, TO €CTb OHM MMEIOT CoLMalnbHbIA XapakTep.
CnepnyeT cpasy e OTBETUTb Ha BOMPOC: Novyemy BoOOLLE BO3HMKAKOT OOLLECTBEHHbIE OTHOLUEHUS MEXAY
noabmMn? OOBbACHWUTL 3TO He Tak TpyaHo. Mexay noAbMU CYLLECTBYIOT Pasfnuyus: UHTENNEKTyanbHble,
dusnyeckme, OyxOBHble, UMYLLECTBEHHbIE N T.0., B CUIY Yero BO3HMKAET B3auMO3aBWCUMOCTb, KOTOPYIO
3ameTunu euwe gpesHerpedeckne moicnutenu, a B XVIII seke LW.-J1. MoHTecKbe BKNIOYUIT B CBOK TEOPUIO
npaea. "MIMEHHO TO, YTO Mbl pasHble, - NMUCan OH, - Mbl 3aBUCUMbI APYr OT Apyra, OOIDKHbI Apyr Agpyra
AONONHATL". OTOT haKT B3aMMO3aBMCMMOCTU U NOPOXAaeT onpeaeneHHble obLwecTBEHHbIe OTHOoWweHus. B
npouecce cknagblBaHus, Pas3BUTUSA 3TUX OTHOLUEHUN CYObEeKTbl COBEpLUAlOT OnpeaeneHHble OenCTBUS.
CosHaTtenbHas geaTenbHOCTb MI0AEeN U cocTaBnsieT Te ObLeCTBEeHHbIe OTHOLWEHMWS, cneumduky KOTOpbIX B
KayecTBe NPaBOOTHOLLUEHUI Mbl XOTUM OnpeaenuTb. A YTODbl N3y4UTb MIMEHHO 3TU OTHOLLEHWS Kak coluanbHO
3HAYMMYKO OedATenbHOCTb Jogen, Mbl  obpawaemcss K kaTeropym "noBegeHue". 34ecb  BaXHbl
B3aMMOCBSI3aHHbIE KaTeropum: "oTHoweHus", "geaTenbHocTh", "noBegeHue".

2. KakoBbl 3T 00LLeCTBEHHbIE OTHOLIEHUA? TyT peyb JOIIKHA MATU O XapaKTePUCTMKE MPaBOOTHOLLEHMWI
Kak 0bOLLEeCTBEHHbIX OTHOLLEHWIA. Micxoasa 13 BbilleoO03HAYEHHOWM KOHLUENLMM NpaBa, MOXHO yTBEPXAaTb, YTO
3TO Takve OOLIEeCTBEHHblE OTHOLUEHWUS, KOTOpble CKNaAablBalTCa Mexay cybbektamyu npaBa Ha ©Oase
B3aUMHOI0O Npu3HaHusa cBoboabl U hopManbHOIO paBeHCTBA BCEX YYACTHMKOB OOLLECTBEHHbBIX OTHOLLEHUNA.
MOXHO KOHCTaTUpOBaTb, YTO KPYr W XapakTep TakMx OTHOLUEHWA UCTOpUYECKU uameH4dmBbl. Hanpumep, B
OpesHen ['peunmn B NpaBoOOTHOLLEHWUSX HE MOIMM y4acTBOBaTh pabbl. B AduHax 3a ybuictso paba nonaranacb
cmepTHas kasHb. Ho BooGLe pabbl He Obinv CyObekTaMy NPaBOOTHOLLUEHWIA. YYaCTHUKaMW NPaBOOTHOLLEHWI
Mornu 6bITb TONMbKO rpaxgaHe nonmca. W cerogHs mpaBa rpaxgaHvHa TOXe SBNSKTCA npyBuUnerven no
OTHOLLEHMIO K NMpaBam YerioBeka.

Takum obpas3om, ecnu Mbl CYMTaeM, YTO MPaBOOTHOLIEHWS - 3TO TakuMe OTHOLUEHUS, KOTOopble
CKIagblBaloTCsl HA OCHOBE B3aUMHOIO Mpu3HaHMs cBOOOoAbl M hOpMarnbHOro paBeHCTBA €ro y4acTHUKOB, TO
MOXHO NpeanonoXutb U caenaTb BbIBOA O TOM, YTO OCHOBOW BO3HWKHOBEHWSI MPaBOOTHOLUEHUI SIBRAIOTCA
npaea Yyenoseka. Cam (hakT, UTo OT pOXAEHMS NI0AN UMEIOT onpeaereHHble eCTECTBEHHbIE NpaBa, HanpuMmep
NnpaBO Ha XW3Hb, YXKe NOpPOXAAEeT onpeaeneHHble NpaBooTHoWeHUsA. Mbl MMeeM npaBo Ha cBoboay, 3HauuT,
BCE OCTarnbHble CyObLEKTbI NMpaBa He AOMKHbI Nocaratb Ha Hawy cBobony. C Opyroi CTOPOHBLI, Mbl MOXEM
NpeanpuHATL ONpeferneHHble akTUBHbIE AencTBUA. Hanpumep, peann3oBaTtb CBOe NpaBo Ha cBoboay Crosa,
neyaTtu u 1.4. BOT C 3TOM TOYKM 3pEHMSA MPABOOTHOLUEHNE COCTOUT N3 CYOBEKTUBHbLIX MpaB U 06s13aHHOCTEN.
Peub nget o B3anmHOM npusHaHum cBoboAbl U PopManbHOM paBeHCTBE €ro y4acTHMKOB, O CBOGOAHOM U1
com3amepvMoM OOMeHe pasnuuyHbiMK Bnaramu Mexagy yyYacTHMKaMy MpaBOOTHOLUEHUM Kak dopmarnbHO
paBHbIMK CyObekTamu, Oyab TO rocygapcTBO UMW rpaXgaHuH, XOTS Hepeako MULWyYT, YTO rocygapcTBo - 3TO
0COObIl CyOBLEKT. B TOM-TO 1 CyTb, YTO hopManbHOE ypaBHEHME rOCY4apcTBa Kak CyObekTa MpaBOOTHOLLEHNIA
€ NMobbIM ApYrMM CyOBEKTOM NMPaBOOTHOLLEHWUA U CyOBEKTOM MpaBa - O4HA M3 CYLLHOCTHbIX XapaKTepUCTHK,
OIMH U3 cybCcTaHUMOHanNbHbIX NPU3HaKOB Npasa.



3. NNpaBOOTHOLLEHUS - 3TO TaKUe OTHOLLEHMS!, KOTOPbIE OCYLLECTBAKTCH Yepe3 CyObeKTUBHbIE NMpaBa U
CyObeKTUBHbBIE topyuanyeckme 00s13aHHOCTU. B CBA3M € 3TMM OTMETUM, YTO NnLo (CyObeKT), KoTopoe obnagaet
CyOBEKTMBHLIM MpPaBOM, SABMASETCA CYOBEKTOM (NULOM), YNpPaBOMOYEHHbIM B NPaBOOTHOLEHUW. EcTb
yNpaBOMOYEHHBIV CYyOBbEKT N Te CyObeKTbI, KOTOPbIE A0MKHbI HECTU ONpeaeneHHble 0653aHHOCTY - 0653aHHbIE
nvua. Takum obpas3om, ynpaBOMOYEHHOMY CyObekTy, obnagatowemy CyObeKkTMBHbIMU NpaBamu,
NPOTUBOCTOAT 00s3aHHble nuua, W, OAPYrMMU CNOBaMu, C CYObEKTUBHBIMW MpaBaMy KOPPECMOHAUPYOT
ropuanyeckne 0b6a3aHHOCTU.

4. MMpaBoOTHOLIEHNE - 3TO MHANBMAYANN3NPOBaHHOE 06LLEeCTBEHHOE OTHOLLEeHWe. MHauBmnayanusauus
MOXET OCYLLECTBNATbCA MOMMEHHO C YyKasaHWeM MONHOW aMunuu, MMEeHM M OT4yecTBa Y4YaCTHUKOB
NpaBOOTHOLLEHWUIA B [OrOBOpPE MM B APYrOM MPaBOOTHOLWEHUW. HO OHa MOXEeT OCyLeCTBRATbCA W MO
coumanbHbIM ponsaMm (KpeanTop - AOMKHMK, NpoAaseL, - NoKynaTenb 1 T.4.) B 3aBUCMMOCTU OT TOro, B Kakue Mbl
BCTyMaem npaBOOTHOWEHUSA. Takum o6pa3oMm, MpaBOOTHOWEHME - 3TO MHAUBUMAYanNUM3NMpOBaHHOE
obuwecTtBeHHoe oOTHoweHne. OpHako He Bcergja W He BO BCEX MPaBOOTHOLUEHMSX CTOPOHbI
VMHAMBUAYanu3MpoBaHbl. Hanpumep, MOXeT ObiTb WMHAMBWAYaNM3MPOBAHO TOSbKO CYObLEKTHOE MpaBO Ha
XM3Hb, TaK KaK HWKTO He BnpaBe HapywaTtb 310 npaBo. OgHako ecTb obuiee MpaBurio, MO KOTOPOMY
NpPaBOOTHOLLEHNS JOJPKHBI UHANBUAYANU3MPOBATHLCS.

5. MpaBooTHOLLEHME - 3TO BONEBOE OTHOLLEHNE. B 9TuX OTHOLWEHMAX TpebyeTcsi co3HaTenbHas Bonesas
aeaTenbHOCTb nogen. B npaBOOTHOLWIEHMAX, BO-MEPBbIX, MOXET TpeboBaTbCsl BOMS BCEX YYaCTHMKOB
(cybbekToB) OTHOLWEHMI. Hanprumep, BonensbsiBNieHWe CTOPOH, BCTynatowmux B 6pak. MoxeT ObiTb Takke u
BOMS TOMbKO OAHOW M3 CTOPOH (CrnegoBaTternb - No403peBaeMbli), YTO BCe paBHO He AernaeTt ux opmanbHO
HepaBHbiMU. OHM popmManbHO paBHbI, HO 34eChb TpebyeTcsa BonensbsBneHne ToMnbko ogHoro cybbekra. Bo-
BTOPbIX, 3TO BONIEBOE Hayano MOXeT MCXOAUTb OT OOBLEKTMBHOro npaea, TO eCTb 3akoHogatens. [lpu
AEMOKPaTM4ECKOM 3aKOHOTBOpPYECTBE B OO BbEKTMBHOM Npase Tak Uinn nHaye BbipaxeHa obLias Bons, TO eCTb
Bons OonblwmnHCTBA. [103TOMY, KOHEYHO, B MPaBOOTHOLUEHMAX CKa3blBaeTCsl BMMSHWE 3TOW BOMMW,
BOMIIOLLIEHHOW B 00bEKTUBHOM NpaBe. CnegoBaTenbHO, NPAaBOOTHOLLEHNUS] €CTb OTHOLLEHMS, BblpaXKatoLumecs
B CO3HaTENbHOW BONEBOW OeATENbHOCTU MoAeN.

Takum obpasom, ecnu crpynnuMpoBaTb MNPU3HaKM MNPaBOOTHOLUEHWA, TO MPaBOOTHOLUEHME MOXHO
onpenenuTb Kak UHAMBUOYyanu3MpoBaHHOE, BONEBOE 06LLIECTBEHHOE OTHOLLEHME, CKNaabiBatoLLleecst Ha ba3e
B3aUMHOr0 Mpu3HaHus cBoboabl U (POPMarnbHOr0O PaBEHCTBA €ro YYaCTHWKOB W XapakTepuaylolleecs
HanMynem y CTOpoH CyObeKTMBHBIX NpaB 1 063aHHOCTEN.

[MpaBoOOTHOLLEHME Kak cucTeMa MMEET CIIOXHOe CTpoeHue. Ero cTpykTypa BknoyaeT: cybbekT, 06bekT,
Ccy6beKkTMBHOE NMPaBo M IOPUANYECKYH 06A93aHHOCTb.

CybbekT npaBooTHOLWEHMI. B nio6om NnpaBoOTHOLLEHUM NpEeXAe BCEro eCTb CYObEeKT NPaBOOTHOLLEHNN.
970 nMuo, yyacTBylollee B NPaBOOTHOLEHWUW, HaderneHHOe onpeaeneHHbIMU CYOBbEKTUBHBIMKU NpaBamu u
ropyanyeckmumm obss3aHHOCTAMMN.

YT0ObI CTaTh CyOBEKTOM NMPaBOOTHOLLEHMWI, HAOO ObITb CyObekToM npaea. Ho 4yTobbl ObiTe CyObEKTOM
npaBa, HeobA3aTenbHO OblTb CYOBEKTOM MPaBOOTHOLLEHMI. Hanpumep, npy 3aBeliaHuy NULO SABMSETCs
CyObEeKTOM MpaBa, HO He $BMSeTCs CyObeKTOM MpaBOOTHOWEHMN. CyObekTOM MpPaBOOTHOLUEHUI OHO
CTaHOBUTCSH TOSbKO MOCHE TOro, Kak OTKpbIBAeTCS 3aBellaHue. Toraa BO3HUKAKT 3T NPAaBOOTHOLLEHUS.

MpaBocybbeKTHOCTb. [paBOCYGHLEKTHOCTL - 3TO CNOCOOHOCTL NULLAa ObITb CYOBLEKTOM NpaBa, CybbekToM
NpaBOOTHOLWEHWIA. [IpUMEHUTENBHO K OpraHM3aumsiM MpaBOCYOBLEKTHOCTb, TO €CTb CMOCOBHOCTb ObITb
cybbeKkToM npaBa, BblpaxaeTcsd B KOMMNeTeHLMN (B COBOKYMHOCTM MOSTHOMOYNIA) 3TUX OpraHu3aumi, kotopas
HeobxogvMa Onsa peanusauuun Lenen AaHHOW opraHv3auuv. B COBOKYyMHOCTM MONHOMOYMWA OnpeaensieTcs
none [AesTenbHOCTW, OYEepPYMBAKOTCHA TpaHUUbl AeATENbHOCTM OpraHu3auun, KOTOpble 3akpennsdAlTcs B
3akoHofaTenbHbIX aktax. Tak, B KoHcTuTyuun PO onpegeneHbl KOMAETEHLMWN MaBbl rOCYAapcTBa, BbICLUMX
OpraHoB rocyaapCTBEHHOW BMacTu, OpraHoB MECTHOTO CamMOynpaBfeHus, a B yCTaBax U B NMOJIOXKEHUSAX O TOW
WIN MHOW OpraHn3aumn - MOSTHOMOYMS 3TUX OpraHu3auui.

PacnpocTtpaHeHa To4ka 3peHUsi, CornacHO KOTOPOWN NMPUMEHUTENBHO K (hM3NYeCcknm nuuam (MHaMBuaam)
NpaBoCYyOBbEKTHOCTb BKIMOYAET TPW 3NIeMeHTA: NPaBOCNOCOBHOCTL, 4EECNOCOOHOCTL U AENTMKTOCNOCOOHOCTD.
Kak npaBuno, B y4yebGHMKax MpaBOCYOBLEKTHOCTb AAETCA Kak CUCTEMA TPEXANEeMEHTHasi, cocTosias u3
npaBoCnoco6HOCTH, AeecnoCcoBHOCTM U OENUKTOCNOCOOHOCTU, XapakTepuayeTcslt MUMEHHO NPUMEHUTESNBHO K
uHameBuaam, Kk cuandeckum nvuam. OfHaKo HEKOTOpble aBTOPbl, B OCHOBHOM 3anafHble, CYUTAKT, YTO
NpaBoCyOBEKTHOCTb COCTOUT M3 OOHOrO MMAaBHOMO 3fieMeHTa - CMOCOBHOCTH BbITh CyGBEKTOM NpaBa, TO eCTb
npaBocrnocobHocTU. YTo Takoe npaBoOCNOCOGHOCTE? OTO CMOCOGHOCTH fMuUa MMETb OnpeaerneHHble
CyObeKTUBHbIE MpaBa, a NPaBOCNOCOOHBIM NMLO CTAHOBUTCS C MOMEHTa poxaeHus. [leecnocobHOCTb - 3TO
CMOCOBHOCTL NNUAa CaMOMy OCYLLIECTBMATb CBOM CYyObEKTMBHbIE MpaBa W lopuandeckue o0s3aHHOCTW.
HeecnocobHocTb HacTynaet C onpegeneHHoro Bo3pacta. C  3TOM TOYKM 3peHWs OHa sBNSAeTCA
BTOPOCTEMNEHHbIM  3MeMeHTOM. [leACTBUTENbHO, €Cnu  Mbl CYMTAeM, YTO OCHOBa BO3HUKHOBEHUS
NpaBOOTHOLLEHWI - MpaBa YenoBeka, a Npasa YenoBeka HeoTHYXKAaeMbl U NPUHaAnexaT emy OT POXAEHNS,



TO HEe3aBMCUMO OT €ro MoBeAEeHWsl, OT TOro, KakoBbIM OH CTaHeT, OygeT nu peecrnocobeH uwnu
OENNKTOCMOCOOEH, OH YXXe MPaBOCNOCOOEH OT poXAeHUst N OO camol cmepTu. CornacHo aTon TOYKe 3peHus
€ero [OeecnocobHOCTb W  [OEeNIMKTOCMOCODHOCTb YK€  MMEKT BTOPOCTENEHHOE 3HaveHue. XoTs
NpaBOCMOCOOHOCTL Kak CMOCOBHOCTb MMETb CYOBEKTMBHbBIE NpaBa U topuanyeckne 0693aHHOCTU, kak NpaBuIio,
OTHOCUTCS TOJIbKO K MHAMBMAAM, K (OM3MYECKMM fnLiaM, HO B 3aKOHOAATENbCTBE LIENoro psga crpaH, B TOM
uucrie N B HOBEWLWWEM rpaXdaHCKOM 3akoHopaTenbcTBe Poccun, peyb MAOeT Takke O MpaBOCMOCOOHOCTM
HOPUONYECKMX NUL, TO €CTb UX CNOCOBHOCTU MMETL Npasa n HecTn obsizaHHocTU. U, cornacHo MpaxgaHckomy
koaekcy Poccuinckon depepauun, ecnm yenosek (dpusmyeckoe nuuo) obnagaet npaBOCMOCOOHOCTbIO C
MOMEHTa POXAEHMS 0O CMepPTU, TO lopnanyeckoe nuuo no obLiemy npasuny - ¢ MOMeHTa obpasoBaHusa 1 40
€ro nukKeMaauunu.

Mo obwemy npaBuny NpaBOCMOCOOHOCTb (PUBNYECKMX MNULL HE MOXET ObiTb orpaHudeHa. CornacHo
n3naraemMon KOHUEenuum npaBoOTHOLUEHNIA 3TO O3HAYaET, YTO He MOryT OblTb OrpaHMYeHbl NpaBa YenoBeka,
MOCKOJIbKY OHW MNpuHaanexar emy OT pPOXOEHWs, TO €eCTb OCHOBHble MNpaBa W CcBODOAbI SABMAKTCS
HeoTbeMnembiMn. OgHako B HOBOM [paxaaHckoM kopekce PP B ctatbe 22, no cyTu, npeaycMoTpeHa
BO3MOXHOCTb  OrpaHW4YeHuss NpaBOCMOCOOHOCTW, 4YTO BXOAMT B MPOTUBOpPEYME C MOHUMAHUEM
npaBoOCMOCOOHOCTM Kak CrMocoOHOCTM WMeTb npaBa OT poxaeHus U Ao cmeptu. OrpaHuveHue
npaBoCnoCcOOHOCTH, MYCTb AaXe U CyaOM, O3Ha4YaeT HapyLleHNe eCTeCTBEHHLIX NpaB 1 cBobo NMUYHOCTU. ATO
nonoxeHwne ctatbk 22 NpaxgaHcKoro kogekca PO yxxe nogBepraeTcs KpUTUKE B lOpUaNYECKoOn nutepatype
TEOPETUYECKON UUBUNUCTUKA NOcrnegHuMx net. A 4YTO KacaeTCsl HpUAOMYECKUX Ny, TO, KOHEYHO, WX
NpPaBOCMOCOOHOCTbL MOXET ObITh OrpaHMyeHa B CUIy U3NOXEHHbIX B 3aKOHE 06CTOATENLCTB.

OnemMeHTOM NPaBOCYOBLEKTHOCTU ABNSETCS U A€EeCNOCOOHOCTb, XOTS HEKOTOPbIE aBTOPbI CYMTAIOT ee
BTOPOCTENEHHbIM, a Apyrue, HaobopoT, AenatoT Ha Hel akUeHT, He oTpuLasi 3Ha4YeHUs 3Toro anemeHTa. Ecnu
nNpaBOCMOCOOHOCTL - 3TO CMNOCOBHOCTbL MMETb NpaBa N 0693aHHOCTH, TO AEECNOCOBHOCTb - 3TO CNOCOBHOCTL
niaua CcBOMMW AEWCTBUMSIMM OCYLLECTBIATb CBOM NpaBa W 00si3aHHOCTU. [leecnocobHOCTb cBsidaHa C
COBEpLUEHMEM BONEBLIX OENCTBUA, YTO NpeanonaraeT OOCTUXKEHNE OnpenerieHHOro Bo3pacTta 4verioBeka 1
NMCUXMYECKOro YpOBHS ero 3penoctu. o obwemy npaBuny nonHas 4eecrnocoOHOCTbL HaAcTynaeT ¢ MOMeEHTa
coBeplueHHoneTuss. OgHako POCCUIMCKOE 3aKkoHOOAaTeNbCTBO MpedycMaTpuMBaeT OBa WCKIOYEHUS U3 3TOro
npaeuna. Bo-nepsbix, N1ua MoOryT ctaTb NOMHOCTLIO 4€eCNOCOOHbIMU U A0 HACTYMNNEHNsS] COBEPLUEHHONETUS,
€Cnn OHW BCTYNAT B Opak. Bo-BTOpbIX, rpaxJaHCKoe 3aKkoHOAATeNnbCTBO MpefycMaTpvBaeT BO3MOXHOCTb
NPU3HaHWA rpaxkgaHvHa NOMHOCTBI AeeCnoCObHbIM (3MaHCMNMPOBaHHbIM) ¢ 16 neT, ecnu oH paboTaeT no
TPYAOBOMY OOrOBOPY MMM 3aHUMaETCa NpeanpuHMMaTenbCKON AESATENbHOCTBIO C cornacus pogutenen unm
OMNEKYHOB. dMaHcunaums npou3BOANTCA MO PELLUEHUIO OpraHa Onekn U nomneymTenscTBa C cornacus obomnx
poauTenen unu ycelHoBUTENEN NMbO, NPU OTCYTCTBUM TAKOrO COrNacus, - Mo peLleHnto cyaa.

OrpaHu4yeHHon aeecnocobHOCTb ABMSIETCS NO 06LemMy NpaBumny y HECOBEPLLUEHHONETHNX B BO3pacTe OT
14 no 18 net. OHKM BnpaBe CoBepLUATb rPaXXAaHCKMe CAENKM, HO TONbKO C MMCbMEHHOrO Cornacus poautenen,
YCbIHOBMTENENW UMW nonevnTenen; MOryT CaMOCTOSITENIbHO COBepliaTb Merkne ObITOBble CAENKW,
pacnopshkaTtbCqd CBOMM 3apaboTKOM, CTUMEHOAMEA W WHbIMW [OXO4AaMW, OCYLLECTBMATb aBTOPCKUE W
nsobpeTartenbckMe npaBa, BHOCUTb BKIadbl B KPEAUTHBIE YYPEXAEHUSA U pacnopspkaTbCa UMK, a Takke Mo
JOCTWKeHUM 16 neT ObiTb YneHamu koonepaTuBoB (CT. 26 [paxpgaHckoro kogekca P®). [Oencreyrowmm
3aKOHOAATENbCTBOM Takke NpefyCcMOTpeHa HenorHas, orpaHnyeHHas 4eecnocobHOCTb MaroneTHNX oT 6 oo
14 neT, KOTOpblE MOryT COBEpLUATh MeIKMe ObITOBbIE cAeNKM. B rpaxxgaHckoM 3akoHofaTensctee Poccuiickon
denepaumm nogpobHO roBOpUTCH O A4eeCnoCOBHOCTUN PU3NYECKMX ML, (rpaxgaH).

MpMeHMMO 1nu NOHATME [JeecnocobHOCTM K topuandeckum nuuam? Kak TakoBoe MoHATUE
"0eecnocobHOCTb IOPUONYECKMX NuL" He CylecTByeT W 3akoHodaTenbHO He 3akpenneHo. OpgHako
opugudeckMe nuua CcrnocobHbl He TOMbKO MMETb MNpaBa U 00S3aHHOCTW, HO M OCYLLECTBNATb UX.
lMpaBogeecnocoBHOCTb Y HUX HACTynaeT C MOMEHTA CO34aHus.

[ennkTocnocobHOCTL - 3TO CNOCOBHOCTL OTBEYaTb 3a CBOM AesHUA (OercTBust U O6e3nencTsus) u
npexae BCero 3a COBepLUEHHbIE MpaBOHapyLUeHns. TonbKo NpaBogeecnocobHble nuua MoryT oTBevatb 3a
cBOM gesiHuA. A [eecnocobHOCTb MOXET ObITb OrpaHUYeHa ToNMbKO CyaoM. Hanpumep, YenoBek MOXET ObITb
MOSHOCTbLIO NIULLEH AEECNOCOOHOCTU CYA0M, ECIN OH 3110YNOTPEBNAET CNMPTHBIMU HANUTKAMU U HapKOTUKaMu
n He obecneunBaeT cemblo. Cyn MOXET Takke OrpaHuMYMTb B [EECNOCOBOHOCTM B Crydae KoHcTaTaumu
ncuxuyeckoro 3abonesaHusi. B Takmnx criyyasix MULO Npu3HaeTcs HeAENMKTOCNOCOOHbIM, COOTBETCTBEHHO, OHO
1 He OyageT oTBevaTb 3a CBOM AesHus. KOpnandeckum KpuTepuin, B COOTBETCTBUM C KOTOPbLIM OonpegernsieTcs
CTerneHb NpPU3HaHWs HegeecnocobHOCTM NnLa, YCTaHaBNMMBAETCA B KaX0W OTpacnu npaBa CaMOCTOATESNBHO.
Ecnv TOT wunu wHOWM 4enoBeKk NpPuU3HaAH MOJIHOCTbIO HEeOeecnocobHbIM, TO, KOHEYHO, OH CcuuTaeTcs
HeOenumKTocnocobHbIM 1 He DyaeT oTBevaTb 3a CBOM AESAHUS.

/3 BbllLEeCKa3aHHOro crieflyeT, YTo cyobekTamu npaesa U cyobekTaMmm NMPaBOOTHOLIEHNUA MOTYT ObITb HE
TOMbKO NOAN, HO 1 OpraHu3aumn.



CopepxaHne npaBoOTHOWeEHUW. PasnuyaloT  couwanbHoe W lOpuaudeckoe  codepkaHue
NPaBOOTHOLLEHUN, XOTH, Kak NpaBuno, B HOPUAMYECKON NUTepaType roBOPUTCA TOMBbKO O HOPUAMNYECKOM
cofepXaHum npaBooTHoweHu. CouumanbHoe cogepXaHue MposBMSeTCs B couManbHO  3HAYUMMOWN
AEeATENbHOCTM  Y4aCTHUKOB  OOLLECTBEHHbIX OTHoweHun. CoOCTBEHHO OpUMAMYECKOe copepKaHue
NpaBOOTHOLLEHNS COCTaBMAIT NpaBa U 00A3aHHOCTU YYaCTHWKOB NPaBOOTHOLIEHUA. Mbl yXe 3HaeMm, 4To
CyObEeKTMBHOE MpaBO - 9TO Mepa BO3MOXHOIO MOBEAEHUS nvua, perynvpyeMasl u oxpaHsemasi 3akOHOM.
CybbekTMBHOE nNpaBO npeanonaraeT He TOMbKO Hanuyuue onpefeneHHbiXx CyObekTUBHbIX MnpaB, HO U
BO3MOXHOCTb M0 CBOEMY YCMOTPEHMUIO peann3oBaTbh UX C NOMOLLBIO NPaBOoBbIX (lopuanydeckmx) cpeacts. Kak
CyOBEKT NPaBOOTHOLLEHMI YENOBEK MOXET 0bnagath He Kakon-Nnnbo 04HON, @ MHOTMMW BO3MOXHOCTAMM. Tak,
ecnn Mbl obpalllaemcs B cyd 3a 3awmTon, obnagas coOTBETCTBYIOLLMM HOPUANYECKMM MUPOBO33PEHNEM, TO
3TO 3HA4YMT, YTO Yy Hac eCTb onpeaerneHHble npaBonpuTa3aHud. B nepBom cnyyae, korga peyb Maet o
CyObEeKTMBHOM MpaBe, Mbl 0bnagaeMm npaBoMo4vMsiMM, @ BO BTOPOM Cryyae, Koraa XOTMM 3aliuTUTb CBOE
cybbeKkTMBHOE MpaBo, - MpaBonpuTa3aHmem. M3 3akoHodaTenbHOro NpusHaHWs CyOBbEKTMBHOrO Mpaea, Kak
CrneacTBue, BbiTEKaeT topugndeckasi ob6s13aHHOCTb APYrMX He BTOpraTbCs B cdepy NpaBOBbIX MPUTA3aHWUN
JaHHOro cybbekta. YTO KacaeTcd 00A3aHHOCTENM YYaCTHWKOB MPaBOOTHOLIEHWI, TO CYyObeKTMBHas
topyanyeckass 00s3aHHOCTb - 3TO Mepa JofkHoro nosedeHusi. HOpugudeckass 06si3aHHOCTb  MOXeET
cyliectBoBaTb M 6€3 COOTBETCTBYIOLLEINO CYyOLEKTUBHOMO NpaBa 1, CrnefoBaTeribHO, MPaBOOTHOLLIEHUSA HUKaK
Henb3s  BbIBOOUTb U3  MpPaBOMPUTS3aHMA K, HAobOpoT, nMpaBoOMNpuUTA3aHMe HEBO3MOXHO 0e3
KOppeCnoHAMpYyoLLEen topuanyeckomn obssaHHoCcTU. Ecnv HUKTO He 065a3aH cuMTaTbCA C HAWNMM CYObEKTUBHBIM
npaBoM, €CNN OHO HU NS KOro He o6sA3aTenbHO, TO OHO HE MMEET HMKaKoro 3HaveHus. CnegoBaTenbHO, B
NpaBOBbIX OTHOLLUEHUSAX OCHOBHYHO pOMb MWrpaeTt topuandeckas obsizaHHOCTb. Hanpumep, B obnactu
nyGrMYHOro NpaBa OCHOBHOM hOPMOW NPOSBEHUS AENCTBUSI NpaBa MOXHO CHMTaTb NPaABOBYO 00S3aHHOCTb.
B nyGnnyHO-npaBOBbIX OTHOLLIEHMAX OpUAnYecKne 06893aHHOCTM TOYHO onpeaeneHbl MO COAEPXXaHUI0, U OHU
BCErga BO3MaralTcs Ha TOYHO onpefeneHHbii Kpyr nuvy. [lybnvyHble Xe npaBa MpegocTaBnstoTCs
HeonpeaeneHHOMY Kpyry nuu, 3anHTepecoBaHHOMY B HUX. B nybnnyHom npaee Mo4vTn Bce coaepxaHue ero
WHCTUTYTOB CBOOUTCH K y4eHU0 00 0683aHHOCTSIX OpraHoB rocyaapCTBEHHOW BMNacTv, a NpefoCcTaBrieHHbIe
npaBa MMET 3Ha4YeHMEe MOCTOSbKY, MOCKOMbKY OHWU HYXHbl A5s 06ecneyeHnst BO3MOXHOCTU UCMOJTHEHMWS UX
o6s3aHHocTen. Tak, Hanpumep, opraHbl cyaebHon Bnactu 00s3aHbl OCYLLECTBNSATbL MpaBocyave U ansg
obecneyeHns 3ToM PYHKLMN HadeneHbl COOTBETCTBYIOLLMMUN NPaBaMMm.

Ecnu mMbl He BbINONHAEM CBOM 06513aHHOCTU KaK YY4aCTHUKM NPaBOOTHOLLEHUI, TO Bygem HecTu 3a 3To
HOPUONYECKYI0 OTBETCTBEHHOCTb. HO Takas OTBETCTBEHHOCTb BO3HUKHET U Y TEX, KTO NOTPebyeT y Hac cBepx
Mepbl AOMMKHOrO MoBedeHus, MOTOMY YTO 3TO Yxe OygeT npomsBornioM, 6yab TO rocyaapCTBO UMW MHOM
KOHTpareHT npaBOOTHOLWEHMN. Takum 0Opa3oM, 3TO §MUO TOXe [AOIMKHO HECTU  HPUAMNYECKYHO
OTBETCTBEHHOCTb. LU.-JI. MoHTeckbe rosopwun: "HA [ormkeH ObiTb YBEpeH, YTO MOry Bce AenaTb, YTO He
3anpeLLaeT 3aKoH, U HUKTO HE MOXET 3aCTaBUTb MEHS AeNnaThb TO, YEro 3akoH NpsiMo He 06sA3biBaeT".

OO6beKkT NpaBOOTHOLIEHUW. TpeTuit 3MeMeHT MNPaBOOTHOLUEHUA - OOBLEKT NPaBOOTHOLIEHUW. JTO
ANCKYCCUOHHast Tema. OObEKT MPaBOOTHOLLEHMI - 3TO TO, HA YTO HaMNpaBNeHO LAHHOE OTHOLleHue, TO, Mo
noBoAy Yero B3aMMOOENCTBYIOT MOAW U opraHvM3aLumun U CKnaablBatoTCA JaHHble OTHolleHus. Hanpumep, B
[OroBope Kynnu-npogaxun o6BbEKTOM BbICTyNaeT TO, MO MOBOAY YEro NpoM3BOAMTCS Kynns-npogaxa.

Knaccudukaunst o6 beKTOB NPaBOOTHOLLEHUA MOXET ObITb MpoBeAeHa NO pas3NnyHbIM OCHOBaHWsIM. B
COBPEMEHHOM POCCUICKOM 3aKOHOAATeNbCTBE pa3nuuyaloT crnepyllme obbekTbl NpaBOOTHOLWEHMN. Bo-
nepBbiX, 06 BHEKTOM MPaBOOTHOLUEHUI MOTYT ObITb BELLM. A BELLW, B CBOKO 04Yepedb, AENSTCS HA HeaBUXUMOE
W OBUWKUMOE MMYLLIECTBO. HegBmknmoe MMyLLLECTBO - 3TO 3EMENbHbIE YYaCTKN, Heapa, 34aHus, COOPYKEHUS,
BO3AYLUHbIE U MOPCKME cyaa, KocMuyeckme obbekTbl U T.4. [BUKMMOE MMYLLIECTBO - BCE TO, YTO HE OTHOCUTCSA
K HEOBWKMMOMY, a MMEHHO MarepuarnbHble BeluM, AEHbMM U UeHHble Oymarn. Bo-BTOpbIX, 0GBEKTOM
NPaBOOTHOLLEHUN ABNAIOTCSA paboTbl U yCryrn, HanpuMmep paboTta, BeINOSIHEHHAA NO TPYAOBOMY LOTOBOPY M
e [ocTaBka rpy3a B OnpefeneHHoe MecTo. B-TpeTbux, 0ObLEKTOM NpPaBOOTHOLIEHWA MOXeT ObiTb U
nHdopmaums. B-4eTBepTbiX, K 06 bEKTaM NPAaBOOTHOLLIEHUA MOXHO OTHECTM pe3ynbTaTbl MHTENNEKTYarnbHOW,
AYXOBHOW LOEATENbHOCTW, TO €CTb MPOU3BEOEHMS NUTEPATYPbI, XXMBOMUCKU, UCKYCCTBA. B-nATbiX, 06bEKTOM
NpaBOOTHOLLEHWI MOTYT BbITb HEMaTepuarnbHble 6rara: YecTb, JOCTOMHCTBO, AeNoBas penyTauus.

Buabl NpaBOOTHOLLEHNA MOXHO KraccuduumpoBaTb MO pasnMyHbIM OCHOBaHUAM (KpuTepusam). [lo
OoTpacrneBoMY NPU3HaKy pasnuyatoT NPaBoOOTHOLLEHNS KOHCTUTYLMOHHbIE, rpaXaaHCcKue, aAMUHUCTPaTUBHbIE,
YrONIOBHbIE,  YrONOBHO-MpOLIECCYyanbHble, MeXayHapodHble U T.4. MOXHO Takke pasrpaHMyMBaThb
NPaBOOTHOLLEHUS YaCTHOMNPAaBOBbIE 1 NYONNYHO-NPaBOBbLIE, MaTepUarnbHbIe U MPOLECCYarbHbIE.

B 4yacTHOMpaBOBOM OTHOLWEHUN CYObBEKTMBHOMY MpaBy BCerga COOTBETCTBYET topuauyeckasi
006513aHHOCTb. B TakoM OTHOLLEHMUN pa3nuyaloT akTUBHYIO Y MACCUBHYIO CTOPOHbI. CyObeKT NPaBOOTHOLLEHNUN,
KOTOPbIN UMeeT CyObEKTMBHOE MPaBO, Ha3blBAa€TCA aKkTUBHbIM CyObEeKTOM, a CyObeKT NMpaBOOTHOLUEHUI, Ha
KOTOPOro BO3JIOXeHa topuanyeckas 0bs3aHHOCTb, Ha3blBa€TCH MAcCUMBHbIM CYOHLEKTOM.



B nybnunyHO-NpaBoBbIX OTHOLLEHMSAX peYb MAET O opuANYEcKUX O0BA3aHHOCTSAX, KOTOpble OOMKHbI
cobnogaTe cybbekTbl MpaBoOOTHOLWEHUA. Hanpumep, B yronoBHOM npase 3akpennsetcs o64a3aHHOCTb nuua
BO3[epPXXnBaTbCA OT NOBEAEHUs], 3anpeLLeHHOro yronoBHbIM 3akoHOM. B dpmHaHcoBom npase rosoputcs 06
obsasaHHOCTAX NnNaTutb Hanorn. B agmuHucTpatmBHoMm npaBe - 06 00A3aHHOCTAX He HapywaTtb HOPM,
YCTaHOBIEHHbIX B 06MacTM agMMHUCTPaATMBHOIO ynpasreHus. Takum obpa3om, CTaHOBUTCS SCHO, YTO B
Ny6nMYHO-NPaBOBbIX OTHOLLEHMAX HE MOXET ObiTb U peyn O Kakux-nmbo cyObeKTUBHbIX npasax nuu. Ectb
TONbKO MyBrnMYHO-NPaBOBOWN MHTEpeC. [[0CyaapcTBO BO3naraeT Ha rpaxaaH onpeaeneHHble 0683aHHOCTH, a
CBOWX MpeacTaBuTenen HagensieT BNacTHbIMU NOMIHOMOYNSAMM A11A OCYLLECTBNEHNS CBOUX OYHKUMI. B TOM 1
APYroM cryyasix MMeeTcs B BUAY AOMKHOE NMOBEAEHUE.

Mo xapakTepy cBs3en Mexay CyObekTamy nNPaBOOTHOLIEHUS AenATCA Ha OTHOCUTESNbHbIE U
abcontoTHble. B OTHOCHUTENBLHBLIX NMPaBOOTHOLLEHMSAX, KOTOPbIX BONBLUMHCTBO, BCEraa KOHKPETHO onpeaeneHsbl
CTOPOHbI 3TUX OTHoweHun. K npumepy, ecnv Mbl 3aknoyaem AOroBOp Kynnu-npogaxu, TO TYT KOHKPETHO
obo3HayeHbl 06e CTOPOHbI - npogasel M nokynaTtenb. B 3ToM cmbicne Bcerga CyGbeKTMBHOMY MpaBy
COOTBETCTBYET topuamnyeckas ob6sa3aHHOCTb. B yronoBHOM npaBe 37O OTHOLUEHWS MeXAy criegoBaTtenem u
NMoAcneacTBEeHHbIM, B TPyAOBOM nMpaBe - Mexay pabotogatenem u paboTHukom. OTHOCMTENbHbIE
NPaBOOTHOLLEHUS €CTb U B APYrMx OTpacnsax npasa. B abCconoTHbIX NpaBOOTHOLLEHMSAX BCerga KOHKPeTHO
onpedeneH OAWMH M3 Y4acCTHMKOB AaHHbIX OTHOLUEHWW, a eMy MpOTMBOCTOAT abConTHO BCe, TO eCTb
CyOBEeKTMBHOMY MpaBy AaHHOro Nnvua COOTBETCTBYIOT topuanyeckne ob6A3aHHOCTM abCoMOTHO BCEX OPYruxX
nuu. Bece oHn 0653aHbl BO3AepXKmnBaThCs OT HapyLLIEHUS CyGbEKTUBHOMO NpaBa KOHKpeTHoro nuua. Hanpumep,
abCconTHLIMU  MPaABOOTHOLLEHUAMU SBNAIOTCA MNPaBOOTHOLLEHWS aBTOPCKOro MpaBa, MNpPaBOOTHOLUEHMWS
cobctBeHHOCTM M Ap. B npaBoOTHOWEHMAX COBCTBEHHOCTM KOHKPETHOe nuuo obrnagaet npaBoMm
COBCTBEHHOCTW Ha OMnpederieHHyo Belpb (BnageTb, Nofnb30BaThCa M pacnopsikaTbCs ero), a abcomntoTHO BCe
HagerneHol pUaNYEecKkon 006A3aHHOCTBID HEe NpenaATcTBOBaTb €My peanu3oBaTb CBoe npaeo. [lpaBo
COBCTBEHHOCTM - 3T0 abcontoTHoe NpaBo. AGCOMNIOTHbIE NPaBOOTHOLLEHMWS CYLLECTBYIOT peasibHO, TO eCTb AN
OCYLLIECTBIEHMS 3TMX NPaBOOTHOLLEHUI HeobsA3aTeNbHbl aKTMBHbIE AEACTBMSA YNPAaBOMOYEHHOMO fvua.

B KOHKpeTHbIX MPaBOOTHOLUEHWSX BOMPOC KacaeTcs BCeOoOLWMX npaB M BCEOOLWMX HpUANYECKNX
obsasaHHocTen. B OTHOCWUTENbHbIX MPABOOTHOLUEHUSX HET BCEeOoOLMX MpaB U BCEOOLUMX HOPUANYECKMX
obsasaHHocTen. B abcomoTHbIX MPaBOOTHOLIEHWAX €CTb KOHKPETHbI COCTaB MpaB OaHHOro cybbekta u
BceobLasi 06513aHHOCTb APYrMX He HapyLlaTb Npasa 3Toro nuua.

EcTb onpegeneHHble MCTOPUYECKM M couManbHO OBYCMNOBIEHHblE NpaBa YeroBeka W rpakaaHuHa,
HeoOxoauMMble [Ons  HOPMarbHOrO  CYyLIEeCTBOBaHWS YenosBeyvyeckoro obwectsa W rpaxgaHuHa. B
AeMOoKpaTM4eckom npasoBOM obliecTBe OHU 3akpenneHbl B OCHOBHOM 3akoHe rocygapctea. JTO Takue
OCHOBHble npaBa 1 cBoboabl YenoBeka U rpaxgaHuHa, Kak NpaBo Ha XW3Hb, MPaBO Ha CBOOOAY W MMNYHYIO
HEMPUKOCHOBEHHOCTb, NPaBo Ha COBCTBEHHOCTb, YECTb, JOCTOMHCTBO, CBOGOAY CNoBa, AEMOHCTPaLMMA U NHbIE
nonuTuyeckune ceobofbl, NpaBo Ha TPyA, Ha coumanbHoe obecneveHne, Ha obpasoBaHue u ap. ITn BceobLymne
npaBa rpaxgaH HeobxoauMmbl AN OOCTOWHOrO YenoBeveckoro cyllectsoBaHus. Jlioboe rocygapcTso,
noanvcasLwee BeHcknii 4OroBop, AOMKHO NPMBECTM CBOE HALMOHAarNbHOE 3aKOHOO4ATENbCTBO B COOTBETCTBME
C MexXayHapoAHbIM NpaBoM.

OcHoBHble NpaBa M cBOGOAbI HOCAT €CTEeCTBEHHbIN xapakTep. HeoTbemnemocTb, HEOTUYYXXAaeMoCTb
OCHOBHbIX MPaB 03HAYaeT, YTO OHWU MPUCYLLMN YeroBeKy C MOMeHTa poxaeHns. OH MOXeT peanunsoBaTtb KX, He
HapyLwas npasa u cBoboabl ApYrux fogen.

Ectb kpyr Bceobwimx npas, ONd peanusaumu KOTOPbIX YenOoBEeK He AOMKEeH BCTynaTb B Kakue-TO
npaBooTHoweHus. Cam ¢akT, YTO OHW NpuHagnexart UHAMBUAY, rOBOPUT O TOM, YTO Apyrue ob6a3aHbl Ux He
HapywaTtb. Hanpvmep, KOHCTMTYLUMOHHOE MpPaBO KaKOOro YefioBeka Ha 4eCTb W OOCTOMHCTBO. [ns
OCYLLECTBEHNS 3TUX NpaB NULO He AOMMKHO BCTyNaTb B Kakne-To puanyeckme oTHoweHus. Ecnu HUKTO He
HapylwaeT npaBo 4YeCTM M AOCTOMHCTBA, MPaBO XWNMwa 4enoBeka, TO 3TU MpaBa peanu3yloTcsd, OAHaKo
HMKaK1X NpaBOOTHOLLEHMWI He BO3HMKaeT. Ecnu KTo-To HapyliaeT aTu npaBa, TO BO3HMKAIOT NPaBOOTHOLLEHUS.

BoBce He Bce BceoOlivMe npaBa MOryT OCYLLeCTBRATbCA 6e3 kakmx-nnbo npaBooTHoWeHun. Tak,
HanpvMep, NpaBo Ha TpyAd BblTekaeT M3 3akoHa. Ecnu rpaxgaHuHy He3akoHHO OTKasblBaloT B Mpueme Ha
paboTty, To 3TK AeilctBua MoryT ObiTb obxanoBaHbl B cyd. [MpaBo Ha Tpya peanu3yeTcs B KOHKPETHbIX
TPYOOBbIX MPaBOOTHOLWLEHUSAX. Kaxabl rpaxgaHuH, OOCTUMLLWIA onpedeneHHoro Bo3pacTa, umeeT npaBo
yyacTBoBaTb B Bblbopax. Ho 9TO npaBo OH ocywlecTBnsieT He Torga, Korga emy Xo4yeTcsi, a kKorga B
YCTaHOBMEHHOM 3aKOHOOATEeNbCTBOM MOpsSAKe OPraHu3ylTCs BbiOOpbI, M OCYLLECTBSAETCS 3TO NpaBo Mnpu
onpeaeneHHbIX NPaBOOTHOLLEHUSIX.

Bceobwue npaBa rpaxgaH, 3akpenneHHble B KoHCTUTyuum, B OOHMX Chy4Yadx MOryT UMK
OCYLLECTBMATLCA BHE KaKMX-NMOO MpPaBOOTHOLUEHUA (NpaBO Ha XW3Hb, 300POBbE, YeCTb, AOCTOMHCTBO,
©es3onacHocTb, cBoboay coBecTu, cBOGOAY CrnoBa), ecrnu 3TOMYy He MpensiTcTByeT rocygapcteo. Ho ectb
onpefeneHHbIV Kpyr BCeOOLLMX npas, KOTOPbIe CBA3aHbl C OnpeAerieHHbIMU NPaBOOTHOLLEHNAMU (NpaBo Ha



TpyA, obpasoBaHue, counanbHoe obecnedeHre). 3agaya cyaebHolm BnacT 1 NpaBoOOXpaHUTENbHBIX OPraHoB
- 3aWUTUTb M rapaHTUpPOBaThb BCeobLLMe KOHCTUTYLIMOHHbIE NpaBa.

Heobxogumo pasnuyatb, B Kakux Criydasx BceobOLUne npaBa criegyeT OXpaHsiThb, @ B KAKUX - HET, pa3 aTu
npaBa peanuaylTcsl B onpegefieHHbIX NpaBOOTHOLWIEHMAX. B KOHCTMTyUMOHHOM npaBe npaBa M cBoboabl
YyernoBeKa U rpaxkgaHvHa - 370 abcontoTHbIE NpaBa, Tak kak Bce 06513aHbl UX yBaXaTb U HE HapyLUaTb.

[MpaBoBble OTHOLWEHUS OEeNATCS Ha NpocThlie U CrnoXHble. MpocToe NpaBOOTHOLIEHUE - 3TO Takoe
NpPaBOOTHOLLEHWE, KOrga ogHOMY CyObeKTMBHOMY MpaBy COOTBETCTBYET ofHa topuamyeckas 00A3aHHOCTb.
Hanpumep, B goroBope 3anma CyObeKTMBHOMY MpaBy Ha nonydyeHuwe OAaHHOW B3aniMbl OEHEXHOW CYyMMb
COOTBETCTBYET lopuanyveckas 06a3aHHOCTb OTAATb 3Ty CymMy. [pyn CNOXHOM NPaBOOTHOLLEHUN OLHOMY UMK
HECKONbKUM CYOBHEKTMBHBIM MpaBaM COOTBETCTBYIOT OAHA WNN HECKOMNbKO HPUAMYECKNX OBS3aHHOCTEMN.
Hanpumep, npaBOOTHOLLEHMS, BO3HMKAOLLIME U3 OrOBOPOB KYNIM-NpOoAaXun, Hama XMrnoro noMeLLeHns n 1.4.

OuyeHb YacTo yyeHble AendaT NPaBOOTHOLUEHUSI HA PErynsaTUBHbIE U OXpaHUTENbHbIE, TO €CTb B MEPBOM
cnyvae fgenaeTtcs akUeHT Ha perynupoBaHnm U3BECTHBIX OTHOLLEHWUI B NPOLLEeCCe UX CKNnaabiBaHWs U pa3BuTus,
a B ApPYrom - Ha oxpaHe 9TUX OTHOLLUEHWW, Mpexae BCEero Ha oxpaHe npas rpaxgaH. Ho B ropuaudeckon
nutepaTtype, Kak npaBuno, MNOAYEPKUBAIOTCA pasnuunsa Mexay perynatMBHbIMM U OXpaHUTENbHbIMU
nNpaBoOOTHOLLEHUAMU. BmecTe ¢ TeM u B Teopuu, M Ha NpPaKTUKe Hado Y4YuTbiBaTb, YTO perynsaTUBHblE
NPaBOOTHOLLEHUA OOHOBPEMEHHO HABMAKOTCA M OXPaHUTENbHbIMW, TO €CTb MOXHO CKa3aTb, YTO OHU
B3aMMOCBS3aHbl. XOTS 9TO caMOe pacnpocTpaHeHHOe AeneHne BUAO0B NpPaBOOTHOLIEHUI, cneayeT, ogHako,
CckasaTb, YTO HM OOHO NPABOOTHOLUEHME HEe BO3HWKHET, eCnu AN 3TOr0 HeT OnpeferieHHbIX YCNOBUWM,
dakTnyecknx obctoaTenbcTB. [JaHHOe O6CTOATEeNbCTBO TOXE [AOKasblBaeT, YTO 3aKOH He nopoxgaet
NPaBOOTHOLLEHUS KaK TakOBOrO.

KOpnanyeckue hakTbl - 3TO Takme hakTU4eckme, XM3HeHHbIe 06CTOATENBCTBA, KOTOPblE HEOBXOANMBI
AN BO3HWKHOBEHWS, U3MEHEHNSI U MpeKpalleHns NpaBooTHOLWEHUn. OHM YacTo yKasblBalOTCHA B rMnoTtese
IOpUaONYECKON HOPMbI, TO €CTb B YCMOBUSAX AEWCTBUSA NpaBuna noBedeHUs, eCnu Mbl TOBOPUM O 3aKOHe.
Kputepvem peneHuns topugudeckux ¢pakTtoB Ha BUAbl SABNSETCA MX CBA3b C BOMEW YYaCTHUKOB
NpPaBOOTHOLLEHUIN. BOT N0 3TOMY KpUTEPUIO, MO UX CBA3W C BONEN Y4aCTHUKOB MPaBOOTHOLLEHUI lopuanyeckme
dakTbl 4ENSATCA Ha AeNCTBUA U cobbITUA. CHavana oxapakrepuayem topuanyeckme dakTtbl Kak genctams. OHu,
B CBOK OYepedb, OENnATCS Ha lopuauyveckme akTbl U topuandeckme nocTynku. KOpmanyeckme akTbl - 3TO
npaBOMepHble AEWCTBUS, COBepLUaeMble TOSMbKO MNpPaBoAeecnoCcOoOHbIMM NMuamMKu, KOTopble MNopoXgatoT
BO3HMKHOBEHUE, U3MEHEHNE UMM NMpeKpalleHne npaBooTHOLWEHUA. KOpuanyeckne akTbl, B CBOK OYepenb,
OENATCA Ha OOHOCTOPOHHME HpUAMYECKME aKkTbl (Hanpumep, 3aBellaHue), ABYCTOPOHHUE MpaBOMEpPHbIE
OENCTBUA - WX YYaCTHWKM OOMMKHbI ObITb NpaBogeecnocobHbIMM Nuuamu (Hanpumep, OOroBOPbl Kymnmun-
npodaxu uUnu Hamma), a TaKkke Te pPUONYEecKMe akTbl, KOTOPblE MOXET COBEPLUUTb OAHO NULO 3a ApYroe.
30ecb Mbl CTankuBaemcsl C TakMM MHCTUTYTOM, Kak NpeacTaBUTENbCTBO, TO €CTb MPaBOMEPHbIE AENCTBUS,
coBepLlUaeMble OOHUM CYOBEKTOM 3a APYruX.

KOpuauyeckune NocTynku - 3TO TakMe NpaBOMEPHbIE AEWCTBUS, KOTOPbIE COBEPLLAIOTCA He 06s13aTenbHO
aeecnocobHbiMu nuuamu. HanprumMep, ManoneTHWe AeTU MOTYT COBEpLUaTb KPUANYECKM 3HAYMMbIE MOCTYMKU.
KOpuanyeckuin NOCTYNoK MMeeT MeCTO W B TakuMx cryyasx, Korga 4enoBek, MNPU3HaHHbIA YacTUYHO
AeecnocobHbIM N1 HeJeecnocoOHbIM, SBNSIETCA aBTOPOM NpouaBefeHusi. Ckaxkem, OH Hanmcan KapTuHy, He
aymas o topuauyeckmx nocneacteuax. Ho atm nocnefcteus Bce-Taku HactynawT. OTcioga BO3HUKAT U
npaBoOTHOLWEHUSA. [lo3TOMY TYT Mbl UMEEeM He HpUauUYecKUd akT, a PUAMYECKUA MOCTYMNOK Kak
pasHOBUAHOCTbL NMPaBOMEPHbIX AENCTBUN.

KOpnanyeckum ¢akToMm MOXET OblTb TaKkKe U HenpaBOMEpHOEe OeNcTBue - npaBoHapyleHue. Ecnu
COBEPLLEHO MpaBOHapyLleHne, TO MexXay fMLOM, COBEPLUMBLUMM MpPaBOHApYyLUEHME, U COOTBETCTBYHOLLUM
rocyapCTBEHHbIM OPraHOM BO3HUKAKT NPaBOOTHOLLEHMS.

Pa3HOBMOHOCTLIO tOpUanYeckux (OakToB SABMSKOTCA coObITUA. Ecnu genctBue - 3TO CO3HATenbHOe
BOMEBOE MNOBefeHNe (OeATENbHOCTb) TFPaXAaH, OpraHM3auuin, TO COObITUA - 3TO TakuMe >KU3HEHHble
06CTOATENBLCTBA, KOTOPbIE HE 3aBUCAT OT BONMM W CO3HAHMS NOOEN (eCTeCTBEHHas CMepTb YerioBeka,
CTUXMINHbIE OencTBuA: Moxap, 3eMneTpsiceHMe, HaBogHeHuwe, yparaH u T1.4.). CobbiTa B KadecTBe
topyanyeckoro gakta Moryt ObiTb OTHOCUTENbHLIMU U abCcoNoTHbIMU. OTHOCUTENbHLIE COOLITUS - 3TO Te
COObITKSA, KOTOPbIE MPOU3OLLN HE3ABMCMMO OT BOJIN Y4ACTHUKOB MPaABOOTHOLLIEHMS, HO NMOBIEKLWNe 3a cobow
€ero M3MeHeHue Ny npekpaweHve. Hanpumep, BO3HUK noxap u cropen Aom. Cob6CTBEHHMK CTPOEHUsI He
BMHOBAT, YTO CrOpPEsio ero cTpoeHme. He no ero Bone cnyyuncs noxap. Ho npaBooTHOLLEHNE BO3HMKIO MEXAY
COBCTBEHHUKOM 1 CTPaxoBbIM yupexaeHneM. U, HakoHel, abcontoTHoe cobbiTe - CTUXMnHoe 6eacTBue Kak
OpPUANYECKNIA (haKT nopoXxaaeT NPaBOOTHOLLIEHNE, HO OHO He 3aBUCUT HU OT Yben BOMU.

3.4. NpaBoco3HaHWe 1 NpaBoBas KynbTypa



[na coBpeEMEHHON XWU3HW XapakTepHO MnepensieTeHMe pasHOOoOpasHbIX MHTEPECOB, MOTpebHocTen
OTAENbHbIX M0AEN U colmarnbHbIX FPYMM, COOTBETCTBEHHO, U Pa3fiMYHOE OTHOLLEHWE NoAEeN K 0OLLECTBEHHbBIM
SABNEHNSIM, B TOM YMCIIE U K OpUaNYECKO AeNCTBUTENBbHOCTU. OQHN CO3HATENBHO BLIMOSHAIOT NPpeAnMcaHuns
NnpaBoOBbIX HOPM W 3aKOHOB, ApYyrMe, Tak WAM MHade (YMbIWEHHO WM HEYMbILIIEHHO), OOMyCKatoT
OTCTYMseHne OT HUX. MIHbIMM crioBamu, y niogen, coumnanbHbIX rpynn HEOAUHAKOBOE NOHUMAaHUE U OTHOLLEHME
K IOpUONYeckon AeNCTBUTENBHOCTY (MPaBOBbIM HOpPMaM, OPUONYECKM 3HAYUMbBIM OENCTBUSAM U T.4.), TO €CTb
Y HUX pasHoe NpaBOCO3HaHUE.

lMpaBoco3HaHue - 3T0 ogHa M3 hopmM, BUOOB 06LLECTBEHHOIO CoO3HaHMsA. Cneundunka npaBoco3HaHNS No
CpaBHEHMIO C APYrMMY BUAAMU OBLLECTBEHHOrO CO3HaHUA (NONUTUYECKUM, PENUIMO3HBIM, HPABCTBEHHbLIM) B
TOM, YTO B HEM Bblpa)kaeTCs OTHOLUEHWE K IpUaNYEecKOW AEUCTBUTENbHOCTU, W, UYTO XapaKTepHO And
NpPaBOCO3HaHMs, 3TO OTHOLLIEHNE NepeaaeTcs Yepes TepMuHbl "npaea” n "obssaHHocTn". MNpexae Bcero, Kakomn
OOIMKHa ObITb Mepa NpaBoBov cBO6OAbI, XOPOLLO N 3alLnLLEHbl CYObEKTUBHbIE NPaBa, KAKUMU OHU AOMKHbI
ObITb, Kakne AoMKHbI ObITb topuanyeckne 06s3aHHOCTM, TO €CTb B MPaBOBOM AO/HKEHCTBOBAHNM C aKLEHTOM
Ha Mepy topuanveckmx npae uM obsizaHHocTel. Mo3TOMy NpaBOCO3HAHME MOXHO OnpeaenuTb Kak OgHYy M3
dopmM, BMAOB OOLLECTBEHHOIO CO3HaHMS,, B KOTOPOM BblpaXaeTcsl OTHOLUEHME foden K Hpuanveckon
OENCTBUTENbHOCTU, K NPaBOBON MaTepuN.

lMpaBoco3HaHNe XxapakTepudyeTcsl OTHOLUEHMEM MAed He TOfbKO K MNpaBy Kak COBOKYMHOCTU
oduLmanbHbIX MpaBun NOBeAEHWSs, 3aKpeneHHbIX FoOCy4apCTBOM, HO M OTHOLLEHUEM K pearibHOMY COCTOSHUIO
npaesonopsigka, KO BCEM IOPUOANYECKM 3HAYMMbIM  OENCTBUSAM, K TOMY, 4YTO NpPOUCXOOMT B
NPaBoONPUMEHUTENBHON U MNPaBOOXPAHUTENBHOW [OEATENbHOCTU: KaK MNPaBOOXPAHUTENbHbIE OpraHbl U
cynebHasa BnacTb pearvpyroT Ha npaBOHAPYLUEHWSs U MPECTYMHOCTb, TO €CTb OTHOLIEHMEM KO BCen
OpPUONYECKON MaTepun nNpasa, He TONbKO K KAKOMY-TO OLHOMY €€ KOMIMOHEHTY, HO U KO BCEM HOPUANYECKUM
ABNEHNSIM.

[MpaBoco3HaHNe UrpaeT OYeHb BaXKHYH POSib B MEXaAHW3Me NPaBOBOro perynmpoBaHus obLEeCTBEHHbIX
OTHOLLEHMIN, B obecnevyeHMn 3aKOHHOCTM M NpaBornopsigka. PasnuyHble aBTOpbl MO-pasHOMY BbIOENSOT U
aHanuaupyrT (yHKUMM NpPaBOCO3HaHMS B MexaHu3aMme OencTBust npaBa <7>. MOXHO ykasaTb creaywolime
OCHOBHbIE (DYHKLMN MPaABOCO3HAHMWSA: MO3HaBaTeNbHas (rHoceonornyeckasi), oLeHo4YHasi u perynsTuBHasl.

<7> KamuHckasa B.W., PatuHos A.P. lNpaBoco3HaHWe Kak aneMeHT npaBoBOW KynbTypbl. [1paBoBas
KynbTypa n Bonpockl npasoBoro BocnutaHuda. M., 1974. C. 57; Jlanaea B.B. KoHkpeTHO-coumonornyeckune
uccrnegoBaHus B npaee. M., 1987. C. 85 - 92.

lMo3HaBaTenbHaa YHKUUSA NPaBOCO3HAHUSA BbIpaXaeTCsl B COBOKYMHOCTM MPaBOBbIX 3HAHWM
OTHOCUTENbHO MEeCTa U ponu MnpaBa B XM3HU OOLLeCTBa M Kaxgow nuyHocTu. CymMma TeopeTU4ecKux U
NPaKTUYECKMX 3HaHWI, BbipabOTaHHbIX YeNOBEe4YECTBOM B 06r1acTy opucnpyaeHumMm, AaeT OCHOBaHMe rnyoxe
MOHATb CYLWHOCTb M couManbHyw npupogy nmnpaea, ©Oonee OCHOBATENbHO WU3Yy4UTb MNPABOBYHO
aencteuTenbHOCTb. [lo3HaBas topuaMyeckylo OeNCTBUTENbHOCTb, rpaxaaHe MpOosBAST onpefeneHHoe
OTHOLUEHME K Hen (oueHoYHas PYHKLUMS NpaBOCO3HAHWS).

BaxHbIM nokasaTenem nnu KputTepmem OLEeHOYHOMO XapakTepa NpaBoCO3HAHNA SBRSETCH TOT PaKT, YTo
npaBa u cBoboabl NMMYHOCTM HaxXOOATCHA B LEHTpe NpaBoOBOW maeonorun rocygapctea. B nepsyto ovepenpb
npaBoOBOe CO3HAHWE OPMEHTMPOBAHO Ha CO3JaHWe BCEX YCNOBUW AN OCYLLeCTBMEeHUsS MnpaB 4venoBeka U
rpaxgaHuHa. Mpes yBaxeHus npaB M cBoboa 4enoBeka W rpaxpaHvHa SBASAETCA KOHCTUTYLIMOHHBLIM
NPUHUMUMOM M Nony4YaeT BCceobLLyo NoAAEPKKY CO CTOPOHbI HACENEHMS.

CopaepxaHne npaBoco3HaHUsA 0OyCIOBMNEHO ero oueHOYHbIM xapakTepoM. OHO onpegenseT, npexae
BCEro, KakMmu [OIDKHbl ObITb OENCTBYHOLIME HOPMbI MpaBa, U C 3TOM LENbi COOTHOCUT MX C pearlbHO
CYLLECTBYIOLMMN  OOLLECTBEHHBIMW  OTHOLUEHUSIMW, MHTEpecamMu JIMYHOCTW, €€  HPaBCTBEHHbIMMU
npeacraeneHnamu. [anee, npaBOCO3HaHME YyCTaHaBNUBaeT, ABMASAKTCA N AEUCTBYIOLLME HOPMblI MpaBa
OOJPKHBIMW HOPMaMK, TO €CTb OTBEYAKT NN OHW TEM UIK HLIM TpeboBaHuAM. U, HakoHeL,, OHO BbipabaTtbiBaeT
onpegerieHHoe OTHOLIEHME K COOIIOAEHUIO UM HECOOMIOAEHUIO OENCTBYOLMX HOpM npaBa. Pesynbrar
OLEHKN CYyOBEKTOM CBOUX OEWCTBUN B JanbHEWLLEM BbICTYNAeT Kak MOTMB ero noseaeHus. lNpaBoco3HaHne
BOMMoOLWaeT B3rNsAabl, NpeAcTaBneHusl, ybexaeHus OTHOCUTENbHO CYLLHOCTU M XapakTepa MpaBOBbIX
WHCTUTYTOB B 0bLLEeCTBE.

PerynatueHas pornb NpaBOCO3HaHUA OCYLLECTBNSAETCA U B NpoLlecce NpaBOTBOPYECKON AeATENbHOCTH,
M B npouecce peanu3auun npasa. [lpun npaBOTBOpPYECKONW [OEATENbHOCTU KOMMETEHTHbLIX OpraHoB
npaBoCcoO3HaHWe, Oyoy4n HenocpeacTBEHHbLIM UCTOYHUKOM MpaBa, HaxO4UT CBOE BblpaXeHMEe B MpaBOBbIX
aKTax, OKasblBaeT BO3AEWCTBME Ha CaMblii MpoLecC W pesynbTaTbl 9TOM AesaTenbHOoCTU. B npouecce
peanusaumn npaea 3HauUTeNbHas YacTb Nogen JO6POCOBECTHO 1 CO3HATENbHO, B CUITy CBOEr0 BHYTPEHHETO
ybexaeHus, UCNONHAT NpeanMcaHnsi MPaBoOBbLIX HOPM, YTO KaK pa3 M CBUAETESNbCTBYET O PErynupyoLLemn



ponu npaBOCO3HaHUSA. YeM Bbille ypOBEHb MPaBOCO3HaHWS, TeM Oornblie o6ecnevyeHHOCTb 3aKOHHOCTU U
npasonopsiaka.

lMpaBoBasi KynbTypa - 9TO COCTaBHas YacTb OOLel KynbTypbl HAPOAA U OTAENbHON NMYHOCTK. [1pn aTOM
Hago MMeTb B BUAY, YTO NOA KYNbTYpOW MOHMMAKOT HE TOSbKO AYXOBHblE AOCTUXEHUS, HO U MaTepuanbHble
LIeHHOCTK, COo3[aHHble YerloBEKOM B MpoLecce CBOeW TBOPYECKOW AesaTernbHocTU. B aTom nnaHe npasoBas
KynbTypa BKkMOYaeT B cebs BCe [LOCTWXKEHMS HOpUAMYECKOM Teopum W npakTuku. Bce nos3uTmBHOE,
NOMNOXMTENbHOE, HAKOMNMEHHOEe YernoBevyecTBOM B 06MacTu npasa - 370 M eCTb NpaBoBas KynbTypa. MoxHo
BblAENUTb OOGBEKTUBHYIO Y CYOBHEKTUBHYHO CTOPOHbI MPaBOBOM KyIbTYpbl.

MpaBoBas KynbTypa 3aBUCUT OT HPABCTBEHHOCTU, OT YPOBHS 9KOHOMUYECKOro pa3suTus obLecTtsa, OT
MaTtepuaneHoro 6narococtosiHus Hapoga. Ho ato ocobas ueHHocTb obuwectBa. Ecnn B obuiectBe ecTb
onpeaeneHHbIN YpoBEeHb NPaBoBON KyrbTypbl, TO MOXXHO rOBOPUTL O (hopMUpOBaHMM NPaBOBOro rocyaapcTea.
Ecnn HeT 3aTon npaBoBOW KynbTypbl, TO POPMMpPOBAHME MNPABOBOrO rocyaapcTsa KpawmHe 3aTpyoHEHO W
CBA3aHO NULb C POCTOM MPaBOBOW KynbTypbl. [TpaBoBOE rocygapcTBO U NpaBoBas KynbTypa OpraHuyecku
CBsi3aHbl Mexay cobon, a HanmMune OemMOKpaTUYEeCKOro rpaxgaHckoro obliecTBa siBNSeTCs HeobxooumbiM
ycrnosuem hopMUpoBaHUSA NpaBoBOW KynbTypbl 1 MPaBOBOro rocyaapcTaa.

OuyeHb 4YacTo Nof NPaBOBOW KyNbTYpPOW MOHMMAaKT YPOBEHb NMPaBOCO3HAHUS, TO €CTb 3HaHUE NMAbMU
npaBa, MX OTHOLUEHME K 3akoHy, cyay. Ho Ha camom pgene npaBoBasi KynbTypa - HeyTo Gonbluee, 4Yem
npaBoco3HaHue. OHa npeanonaraeT 4OCTAaTOMHO BbICOKUI YPOBEHb MPaBOBOro co3HaHus. [NpaBoBasi KynbTypa
OonMpaeTCcsd Ha MNpPaBOCO3HaHWE, OJHaKo He CBOAWTCH K HeMy, a TakKke K WAENHO-TEOPETUYECKM WU
NCUXOMNOrMYECKUM dremeHTamMm npaBoco3HaHus. OHa BkniovaeT B cebsa opuanveckn 3Haummoe nosedeHue
cybbekToB NpaBoOTHOLWEHWI. [paBoBas KynbTypa - 3TO HE MPOCTO TO WU MHOE OTHOLUEHWE K MPaBOBOW
OENCTBUTENBHOCTU (NPaBOCO3HaHUE), HO NPEeXAe BCEro yBaXxXmnteribHoe OTHOLLEHNE K NpaBy.

lMoHATMe NpaBoOBOW KyNbTypbl 3HAYUTENBHO LUMPE, YEM MOHATE NPaBOCO3HAHMWS, XOTS YaCcTO NPaBoOBYLO
KynbTypy NOHMMAIOT Kak MpaBOBOE CO3HaHMe. B obLieM-To, KOHEYHO, MEXAY HUMUN CYLLLECTBYET TeCHasi CBA3b.
Ho npaBoco3HaHve $BRseTCA TONbKO OAHMM U3 HeobXoOAMMbIX 3MEMEHTOB MNPaBOBOW  KynbTypbl.
lMpaBoco3HaHWe - onpefeneHHasi pa3HOBUMAHOCTb OOLLECTBEHHONO M MHAVBMAYaNbHOrO CO3HaHUA NOAEN.
Bbicokuii ypoBeHb NpaBOCO3HaHWS BKIHOYaEeT B cebsi u 3HaHWe nNpaBa, U NOHUMaHKE 3Ha4YeHUs NpaBa B XKU3HM
obwectBa. A 3TOr0 y Hac, K COXaneHut, He XBaTaeT Adaxe 3akoHodaTensiM, MoSIMTUYECKMM nuaepam,
pyKOBOAUTENSAM OOLLECTBEHHBIX OpraHu3aumi. [leno He B TOM, YTO OHM HE 3HAIOT 3aKOHa, a B TOM, YTO OHM He
cunTaloTcs ¢ HUM. A 3TO yxKe npeHebpexeHne npaBoM. HU3kuin ypoBeHb NPaBOBOW KynbTypbl, HEPA3BUTOCTb
y HaceneHus OpvAMYECcKUX Tpaguuui, 3advacTylo nepexogdwasd B OTKPOBEHHbIA MPaBOBOW HUMMN3M,
oTpuuaHue HeobXxoOUMOCTM W LEHHOCTW MpaBa MMeNT rnybokme KOpHM B Hawem obuwecTBe euwe C
AOPEBOMOLMOHHOIO npoLwnoro. M3 nokoneHus B nokoneHne B Poccun NposBnseTcs HeyBaXeHne K 3aKOoHY U
cyny, TepNMMOCTb K NPOM3BONY M Hacunuioo. B GonbLUMHCTBE CnydyaeB gaxe KpynHble AeAaTenu nurepaTypsl,
WCKYCCTBa, Hayku ewle A0 PeBOOUMM HUMMITUCTUYECKM OTHOCMAMCL K MpaBy. [ns HUX umen OrpomHoe
3Ha4yeHMe HpPaBCTBEHHbLIN acnekT. B ycnoBusx camogepxasud, B nepuon ANUTENbHOrNo KPEMOCTHOro npasa
uapvn npousBos, YCyrybneHHbli HU3KOM KynbTypoln Hacenenus. lNMocne pedopm 60-x rogoe XIX Beka
npaBoBas [OeWCTBUTENbHOCTb W3MEHUNacb, HO 3TU WM3MEHEHWs TNYyOOKO He NPOHUKIM B 0O6LLEeCcTBO.
CoxpaHnncsa HU3KMIN YpoBEHb NPABOBOWN KyNbTYpbl.

B xone peontoummn Gbina criomaHa ctapasi deofanbHo-0yp)Kya3Has npaBoBasi CMCTEMa, a HOBas He
Morna ObITb co3gaHa 3a KopoTkoe Bpems. HyxeH Obin AnuTenbHbI Nepuos, CTAaHOBIEHMS HOBOW NPaBoBON
cucTeMbl. PeBOMIOLUMOHHBLIN NEepPeBOPOT MNPOMCXOAWN B CIIOXHEWLUX YCnoBusX OBOCTpeHWs KnaccoBown
00opbObI, MPU CUNBHOM BAUSHUM MeNKobypXKya3HOW CTUXUW, C KPEHOM B CTOPOHY aHapxuv, HernpusHaHus
3aKOHHOCTU. K TOMy e ObIno sicHO, YTO B ycrnoBusx [paxgaHCKown BOWHbI (Neprog BOEHHOro KOMMYHM3Ma)
cucTtemMaTMsaumns npaBa M yCTaHOBMEHME 3aKOHHOCTM OCYLLECTBAANUCH Ype3BblyanHo TpygHo. B obcTaHoBke
LapvBLLErO Mpou3Bona, C OZHOM CTOPOHbI, Oenoro, C OpyroW - KpacHOro Teppopa HU O KaKux
06LLeYENOBEYECKNX LIEHHOCTSIX, HX O 3HAYEHUW Hacneausl CTapol NPaBOBOW CUCTEMbI HE MO0 ObITb U peyn.
[ukTaTypa nponeTtapuara noHMManach Kak He orpaHM4eHHoe HUKaKMMn 3akoHaMu rocnoACTBO NponeTapuara.

B neproa HOBOW 3KOHOMMWYECKOW NONUTUKM (H3M) CTano ACHO, YTO criefyeT U3MeHUTb NnpeacTaBneHne o
coumannsmMe ” nepecMoTpeTb B3rnsdbl Ha pPEeBOMNIOUUOHHYI0 3aKOHHOCTb. [edopmauus coumanusma,
CMNOXMBLUUNCS OUKTATOPCKMI PEXUM M MacCoBble pernpeccumn ObiNn TOW peanbHOCTbIO, koTopas norybuna
POCTKM NPaBOBOM KyrbTypbl, BO3HMKLLNE B JOPEBONOLMOHHOM Poccun. B aToT nepuoa Hanbornee mpoko Obin
pacnpocTpaHeH NpaBoOBOW HUMUITU3M.

CyuwectBoBann n obCcToATENBCTBA WMOEONMOMMYECKOr0 XapakTepa, AEeWCTBOBaBLUME HE TONbKO BO
BpeMeHa KynbTa, HO W MNO3Xe: C TOYKU 3PEHUS MapKCu3Ma-ieHMHM3Ma MpaBo, Kak M rocydapcTBo,
NPeAcTaBnANoOCh Kak oTpyuaTenbHoe sBfeHne OOLeCTBEHHON XN3HU, KOTOPOE AOMKHO OTMEpPEeTb B CAMOM
onmxanwem bygywem. Mgeonorn mapkcmsma-neHmHuama B 20-e rogbl oTBepranm HeoOXoaumocTb npaea,
cumMTanu, 4To "MpaBo - 3TO TaKOW Xe ONMyM Ofs Hapoda, Kak U penurus”, Bepunu, 4to nocre cBepXeHuns



KanuTanuama v uaps cTpaHa BoiaeT B HOBoe 06LLecTBO. Bce aTo 6bINo OCHOBaHO Ha NPaBOBOM HUTMMM3ME

Hapoga.
O coumanbHOM LiEeHHOCTM npaBa 3aroBopunu Tonbko B 60 - 70-e rogpl XX Beka. OgHako NpaBoBOW
HUTMNU3M  BCTpeYaeTcsas W cerogHs. [pyras CTOpoHa BOMpoca - BOJIIOHTAPUCTCKOE OTHOLLUEHME K

3akoHogartensctBy. Bce 310 Haxogutca B obnactu npaBOCO3HaHWMA - NPaBOBOW WMAEONOrMM M MpPaBOBOM
ncuxonoruu.

OTpuuaTtensHoe BVSHWE Ha NPaBUIIbHYIO OLIEHKY NpaBa OkasblBaeT U TO, YTO Y HAacC B HayKe, HavyMHas
¢ 30 - 40-x rogoB XX Beka, CMOXWUNoCb HOPMATUBUCTCKOE NoHMmaHue npasa. OHO paccMaTpuBaeTcsa Kak
opyaue rocygapctBa, Kak CpeAcTBO YMpaBreHWs, Kak HeYTO Haxodslieecs B pykax rocygapcrsa w
HanpaBneHHoe NpoTunB HaceneHus. Y korga onpeaeneHHas YyacTb HalmMx TEOPETUKOB Npasa cTanu obpalwaTb
BHMMaHWe Ha MHOE ero NoHWmaHue, oduumnansHas MAEOoNorns OTHecnachb K 3ToMy oTpuuartensHo. A Bedpb
rmaBHOE Ha3Ha4YeHWe npasa B TOM, YTO OHO AOIMKHO CYXWUTb YENoBeKY, KOTOPbIN 0bnagaeT HeoTbeMNeMbIMU
npasamn n cesobogamu. lNpaBo orpaHnumMBaeT BRacTb, KOTOpas OOfKHA cuMTaTbCA C OCHOBaMu Mnpasa U
HpaBCTBEHHOCTN. HO 06 3TOM roBOpwnocb o4yeHb mano. [aHHoe ob6CToATenbCTBO ycuNMBano MpasBoBOW
HUMUIM3M, HeyBaXKeHue K Cyaly 1 3akoHy. Ecrin B cosHaHum niofen CcywecTByeT HUMNNUCTUYecKoe OTHOLLEHWEe
K NpaBy, TO O BbICOKOV NPaBOBON KyNbType He MOXeT ObiTb U peyn.

lMomMMMO BbICOKOrO YpOBHSA MPaBOCO3HAHMA, MpaBoOBas KynbTypa BKMo4YaeT B cebs u Bce peasnbHble
AOCTVXEeHWA B 06nacTi NpaBoOBOW XW3HM 06LLEeCTBa (3akoHO4ATENbCTBO, €r0 YPOBEHb, €70 TEXHUKY, CTeMNeHb
LMBMIIM30BAHHOCTU €ro cogepXaHus). Y Hac He ObiNo LUMBUNM3OBAHHOIO 3aKOHOAATENbCTBA, a NPUHATUE
3aKOHOB U X NPUMEHEHMNE NO-NPEeXHEeMY OCTalTCA Ha HU3KOM ypoBHe. MOXHO 3agymaTb XOPOLUUIA 3aKOH, HO,
€CNnn C TOYKM 3PEHUs HPUANYECKON TexXHUKM OH OyaeT HeyaoBneTBOPUTENbHbIM, peanu3oBaTb €ro
HeBO3MOXHO. Hanpumep, npuHaTeii B 1991 rogy 3akoH "O npegnpuaTtusax" Obin warom Bnepes, HO B HEM
UMENNCh IPUANYECKMe HegocTaTkn. TepMUH "KONMeKTUB - XO3AWH NpeanpusaTus” He packpbiBan cogepXaHus
npaBoOBOro cratyca topuanyeckoro nuua. HesicHo 6bino, 4To NnoapasymeBaeT 3akoHoAaTenb nog TEPMUHOM
"X03AuH". TOT TepMWH BbiN NepeHeceH B 3akoHoA4ATENbHbIN akT U3 0bLLEeCTBEHHO-NONUTUYECKOW NUTepaTyphbl
W pe3Ko CHM3WUM ero 3HayeHue, Tak Kak He aABnancsa topugnyeckum. COOCTBEHHMK - KOMMEKTMB Mnn HeT?
3akoHogaTenb He peLuunn 3Toro rnaBHOro Bonpoca. Ecnu y Hac B cTpaHe 6yayT nsgasatbCcs 3akoHoAaTeNbHbIe
aKTbl HA3KOro TEXHUYECKOrO YPOBHS, TO O NPaBOBOW KyrbType roBOpUTb HE UMEET CMbICIa.

lMpaBoBas KynbTypa - 3TO elle M BbICOKAM YPOBEHb KynbTypbl MpaBocyaus. HaunHaa co cTeH
nomeLlleHns, rae npoBoadatca cyaebHble 3acefjaHus, Ao obnuka cyden, camoro nposefeHust cynebHoro
npouecca BO MHOIOM 3aBWCWUT ypOBEHb MPaBOBOW KynbTypbl. [IBOPLOB NpaBocyans y Hac ele HeT. 3To U
HeyamBuTenbHO. [lo nocnegHero BpemeHy npasocyame y Hac 6bino Tonbko B 3akoHe. Cyaerickas npodeccus
HenpecTwxHa. B peanbHOM Xn3Hu KynbTypa NpaBoCyans HAXOAUTCA Ha OYeHb HU3KOM YpOBHE. A 3TO, B CBOKO
ovepenpb, BNUSET Ha obLMI YypOBEHb MPaBOBOW KynbTypbl HaceneHus. [paBoBas KynbTypa - 9TO BbICOKWN
YPOBEHb KyrnbTypbl 3aKOHOAATENbCTBA M NPaBOCYyAuUs, X pearnibHoe COCTOSIHME.

Cneayowunn anemMeHT NpaBoBON KyrnbTypbl - hakTUYECKOe COCTOSIHME 3aKOHHOCTU W npasonopsiika B
CcTpaHe, TO, YTO ecTb Ha camMoMm fAene. COCTOsIHME MPEecTYNHOCTU - 3TO ONpeferieHHas XapakTepucTuka
npaBonopsiaika, Ho rraBHbIM TEM HE MEHEE SABIAETCS COCTOsIHME npasoHapyLaemocTtu. B CLUA npecTynHocTb
BbllLle, HO MEeXaHW4YeCKM 3STO He oTpaxkaeT COCTOSHUA 3aKOHHOCTW U npasBornopsigka B cTpaHe. Korga
COBEpPLUEHO MpPeCTynieHne 1 NpecTyrnHUK cnpaBeisiMBoO HakasaH, 3aKOHHOCTb TOPXXECTBYET U MpaBonopsiAokK
BOCCTaHaBnmBaeTcs. Ho ecnu kTo-HMOyAb HakasaH HecnpaBedsIMBO, 3aKOHHOCTW yxe HeT. Heobxogwmmo,
4YTOObI KaXXabl BUHOBHUK Oblfn Haka3aH 1 He Obin Haka3aH HEBMHOBHBLIA. Heobxoanma cuctema, kotopas Obl
310 obecneumnBana, a y Hac ee HeT. To, YTO 3anncaHo B KayecTBe npasa, JOJPKHO ObiTb peanu3oBaHo. A Mbl
BHa4ane paspeluaem, a 3aTem orpaHuymsaem. Tak npaBoBOe rocy4apCTBO MOCTPOUTb HEBO3MOXHO.

MOXHO rOBOpWUTbL O MPaBOBOW KynbType NWMYHOCTM, rpynnbl, obuwiectBa B LENOM B TOT WAM WHOW
nctopudeckun nepuogd. CyLecTBYIOT pa3nnyHble Mogenn NpaBoBOK KynbTypbl (Hanpumep, 3anagHasi Mogenb
NpaBoOBOW KyrbTypbl, KOHPYLMaHCKas NpaBoBas KynbTypa, MycynbMaHcKasi NpaBoBas KynbTypa u T.4.).

3anagHas Mofenb NPaBoOBOW KymNbTypbl XapakTepusyeTcss Tem, YTO [MaBHOW LIEHHOCTbIO 34ecb
Npu3HaloTCa OCHOBHblE NMpaBa M cBoboAbl YernoBeka M rpaxaaHuHa. OHa Havana opMMpoBaThLCS eLlle C
aHTUYHbIX BpeMeH. Cneundundeckumm Yyeptamm 3To MOAENM ABMAIOTCSH: BO-NEPBbIX, 0CO3HaHWE coLmarnbHON
LEHHOCTM NpaBa Kak Mepbl CBOOOAbI 1 paBeHCTBA M MpUopUTET NpasBa Bo Bcex cdepax 0bLLeCTBEHHOM XNU3HW;
BO-BTOPbIX, OCO3HAHWE LLEHHOCTU MHAMBUAYANbHLIX NpaB NMYHOCTU. B COKpOBULLHULY MWPOBOM MpaBOBOM
KynbTypbl BXOAAT TEOPUS €CTECTBEHHbIX NPaB U cBOOO YeroBeka, Teopusi pasgenenus srnacten k. Jlokka un
LL.-J1. MoHTeckbe, a TakKke 3akoHodaTeNbHbIE akThbl, 3aKpennsLwme npasa n cBOOOAbLI IMYHOCTU.

lMpaBoBasi KynbTypa, TaK e Kak WU MONUTUYEecKas KyrbTypa, SBMSAETCS HEnpemMeHHbIM 31eMEHTOM
Aemokpatun. be3 HuUX agemMokpatTus MOXeT MpeBpaTUTbCA B aHapxuio. A 9TO 4peBato narybGHbIMu
nocrneacTeusaMmn Ans obecTsa n rocygapctea, B TOM YMcne 1 4ns BCero MMpoBoro npasonopsaka. lNpowvsson
n Becnpasne npuMBOAAT K MacCOBbIM HapylleHWsam npas M cBODOA NWYHOCTW, K OTPML@HUIO CaMOMn
HeoBbXoAMMOCTU U LEHHOCTU npaBa. BbICOKM ypoBEHb MPaBOBOW KymNbTypbl SABASETCH HEOOXOAUMBIM



ycrioBuem (cpaktopom) dopmMupoBaHMsi NpaBoBoro rocygapctea. OcobeHHO akTyanbHOW 3Ta npobnema
ABMNseTCHA ANs OTeYEeCTBEHHOro npasa v rocygapcTaa. [1osTomy BoCcnUTaHne NpaBoBOW KyMnbTypbl rpaxaaH -
BaXkHeWLlee ycnosme cTabnnbHOCTM 1 NpaBonopsigka B obuiecTse.

lMpaBoBasi kKynbTypa obLecTBa B COBPEMEHHOM MHTErPUPOBAHHOM MMPE YacTo yXKe He onpegendercs
TeppuTOopManbHbIMM  FpaHuWUaMuM OOHOrO rocydapcTBa. MpgeT npouecc UWHTepHauuMoHanuMsauum u
B3auMooOOoralleHnsa pasnmyHbIX KyNbTYpHbIX LEHHOCTEN. B Takom B3aMMHOM COMVKEHWM HaLMOHanbHbIX
KynbTyp COCTOUT npouecc (bopMUpOBaHNS eauHON CyOKyNbTYpbl C NO3ULUA 0bLLe4enoBeYecKmx LIeHHOCTEN.
Kpome TOro, MmpoBoe COOGLLECTBO YK€ O0CO3Hano HeobxoAuMOCTb BbIPaboTKM 06LLELNBUAN3ALMOHHBIX,
obLevenoBeyecknx Havan M MNPUHLMNOB OEATENbHOCTM B MEXroCyAapCTBEHHbIX OTHOLUEHUSAX, KOTOpble
3aKpennsTCa B BAXHENLLNX HOPMATUBHO-MPaBOBbIX akTax MexayHapoaHoro xapakrepa. OcobeHHO 3aMeTHO
3TOT NMpoLecc naeT B pamkax EBponenckoro coobulecTta, rae BoipaboTaHbl eAnHbIE NPUHLMIMBLI COrNacoBaHns
HaLUWOHanbHbIX NPaBOBbIX MHCTUTYTOB, CO34aHO eANHOE NPaBOBOE Nofe, B pamkax KOToporo obecneynBaroTcs
OCHOBHble MpaBa n cBobodbl NuYHOCTK (EBponerickas KOHBEHUMS O 3aliuTe MnpaB YenoBeka M OCHOBHbIX
cBobop).

3.5. NpaBoBble HOPMBbI

Hopma (oT nat. norma) o3HadaeT npaBwuio MoBeAeHus, obpasel (Moaenb), TOMHOEe MpeanucaHue.
MHbIMK crnioBamu, HOpMa npeacTaBnseT cobon cBeAeHNs O BO3MOXHOM U JOSMDKHOM MOBEAEHMMN YYaCTHUKOB
O6LLECTBEHHbIX OTHOLLEHWUW, TO eCTb Mepy cBOGOoAbl CyObEeKTOB B KOHKPETHbIX B3aMMOOTHOLUEHUSAX. JTOT
mMacwTtab csBobogbl MoOXeT ObiTb BblpaxeH B AeATernbHOCTM CybbekTta Kak CnoCOOHOCTb CO3HaTerbHO
BbIOMpaTb TOT UKW MHOW BapuaHT NOBEAEHNS 1 EeNCTBOBATbL MO CBOEMY YCMOTPEHMIO B paMKax JO3BOMEHHOrO.
CnepoBartenbHO, HEMOCPEACTBEHHBIM COAEPXXaHMEM HOPMbl SBNAETCHA 3aKroyYeHHas B Hew nHdopmaums o
nosefeHMn cybbekToB oTHoweHun. CoumanbHas HopMma ecTb BCerga MpaBuiio AOMKHOIO MOBeAEeHMWs!, OHa
agpecyeTcsa cybbekTam 0bLLEeCTBEHHbIX OTHOLWEHW. KOpuanyeckas Hopma OTnM4YaeTca OT ApPYrMX BMOOB
coumanbHbIX HOPM TeMm, 4YTO WMEET MpedoCTaBUTENbHO-00A3bIBAOWMI  XapakTep W SABMseTCs
o6Leobsa3aTenbHbIM NPaBUoM noeBefeHns. B coBpeMeHHbIX MpaBOBbIX CUCTEMAX HPUANYECKAE HOPMbI B
CBOEV OCHOBHOW Macce ycTaHaBnmMBaloTCs (CaHKLUOHMPYIOTCH) rocy4apCTBOM.

KOpuguyeckast Hopma - 3TO OfHa M3 pearlbHbIX PasHOBMOHOCTEN coumanbHbIX HOpM. O6Wwum mMexay
NpaBoOBbIMW HOPMaMK 1 APYTMMU COLManbHbIMKM HOPMaMy SBRseTCa UX NnpegHasHadveHne. Hopma npaea, Kak
W Apyrme coumarbHble HOPMbI, - 3TO MacwTab, mepa cBobodbl NMMYHOCTY, pasrpaHuyeHmne aTnx ceoboa mexay
nogbmn. OgHaKo HopMa Mpaga - 3TO TakkKe YeTKo 0003HaYeHHbIN MaclTab npasun noseaeHusi. OHa TpebyeT
odmLManbHOro NpU3HaHMs Co CTOPOHbI rocygapcTea. KOpuanyeckas HopMa - 3To obLLee NpaBuIio NOBEAEHNS,
YyCTaHOBMEHHOE N OXpaHseMoe rocy4apCTBOM.

Hopma npaBa - 910 ocobas coumanbHas Hopma, UMeIoLas CBOW COLIMOKYNbTYPHbBIE XapaKTepUCTUKN 1
cneundmryeckue npusHaku. NpaBoBbIM HOpMaM OJPKHbI ObITb CBOMCTBEHHbI BCE MPU3HAKKU, XapakTepHble AN
npaBa. 3OTO TakMe nNpuU3HaKW, Kak cBOOOAA, PaBEHCTBO, CMNpPaBEANMBOCTb, 00Le00A3aTENBHOCT,
HOPMaTUBHOCTb, CUCTEMHOCTb. OTW MNpPU3HAKM Mbl paccMoTpenu B Teme "loHATMe npasa", a 34ecbh
OCTaHOBUMCS Ha XapaKTEPUCTMKE NPU3HAKOB, ONpeaenstoLLnX 3T HOPMbl ¢ POPMaribHOM CTOPOHbI.

Mpun3Hakom NpaBOBOW HOPMbI ABNSIETCS, BO-NEPBbIX, €e hopMarbHas onpeaeneHHoCTb. OTO CBONCTBO
No3BOMSiET HE TONBbKO BbIAENUTbL HOPMY NpaBa U3 CIIOBECHOW 000OYKM TOro UMM MHOTO UCTOYHMKA NpaBa, HO
N onpenenuTb CTPYKTYPY KOHKPETHOW HOPMbl, OTAENUTb €€ OT HOPMbl MOpanu, COOTHECTM HOpPMY Mpasa C
KOHKpPETHOW cuTyaumen, ¢ ee yyacTHukamn. PopmanbHas onpeaeneHHOCTb XapakTepmusyeTcs TeM, YTO HopMa
npaea BblpaXeHa B MMCbMEHHON hOpMe, TO €CTb UMEET roCY4apCTBEHHO-NPU3HAHHYI0 (hOPMY BbIpaXKEeHUS:
dopmy 3akoHa, HOpMaTUBHOTO Jorosopa v T.4. PopmanbHas onpeaeneHHOCTb HOPMbI MpaBa ABNSETCA OOHUM
13 haKTOpPOB KyNnbTYPHOro pasBUTMS YeroBeyecTBa.

Bo-BTOpbLIX, topuanyeckas Hopma uMMeeT o06uleobs3aTenbHbI xapaktep. Hopma npaBa - 370
o6Leobsa3aTensHoe BeneHUe, BbIpaXeHHOe B (bopme rocyfapCTBEHHOro NpeanvcaHusi, KOTopoe HOoCUT
©e3ycrnoBHbIV (MMNepPaTUBHBINA) xapakTep U 06s13aTenbHO ANst UCMONHEHUS BCEMU, KOMY OHO aApecoBaHo, He
BaXXHO, KacaeTCsl NI OHO CO3[aHus TOro UM MHOro cnocoba Xn3HeaesaTenbHOCTU, TO eCTb A1 BO3MOXHOIO,
[O3BOSIEHHOrO MOBEAEHUS, UMK Xe HanpaBlieHO Ha CTporo obo3HaveHHoe obsizaTenbHoe noBedeHue. B
crnyyae HapyLleHUs npaBuiia NoBedeHUs CyObeKT OTHOLLEHUIA HECET 3apaHee YCTaHOBIIEHHbIE HEraTUBHbIE
nocneacTeus.

B-TpeTbux, topuvandeckasd HOpMa uUMeeT npedocTaBuUTenbHO-0bs3biBaowmn xapaktep. C  ogHow
CTOPOHbI, OHa MpeJocTaBnseT CyObekTam MpaBOOTHOLLEHWI OMNpedeneHHylo ceBobody OencTBum,
HampaBfeHHbIX Ha YOOBMNETBOPEHWE CBOMX WHTEPECOB unu notpebHocTen. Yawe Bcero Takme HOPMbI
cofepkartcsa B 4YaCTHOM npaBe, a B NybnmnyHoM npaBe, HAaobopoT, peyb naet o6 ob6sA3bIBaOLLMX HOpMaX.
Hanpumep, B rpaxxgaHCKOM 3akOHOAaTeNbCTBE €CTb HOPMbI, 3aKpenndiowme npaBo COOCTBEHHOCTU WM
Apyrve BelHble npasa. YTo Takoe npaBo cobcTBEHHOCTU? [MpaBo COBCTBEHHOCTM - 3TO NPaBO COBCTBEHHUKA



B NonHOoM obbeme BrageTb, MONb30BaTbCH U pacnopsXaTbCsa NpMHagnexaum emMmy MMyLLLecTBOM, TO €CTb OH
(cobcTBEHHMK) BnNpaBe cBOOOAHO onpeaensaTb CyabOy BELU B paMKkax 3akoHa.

C Opyron CTOpOHbI, KaXaomy CyObLEKTMBHOMY MpaBy COOTBETCTBYET ornpedefieHHasa topugndeckas
06s13aHHOCTb. COOTBETCTBEHHO, opuguyeckasi HopMa 0bs3biBaeT y4aCTHMKOB MPaBOOTHOLLEHUA COBepLUaTh
UNN He coBeplUaTb OMNpederneHHble AecTBus. Takum obpas3om, nMpaBoBask HOpMa orpaHu4MBaeT csobogy
noBefeHVs CyObEKTOB NMpaBa B pamMKax YCTaHOBIIEHHOIO npaBuria nosedeHus. Ota obsisbiBatowwas CTopoHa
IOPUONYECKON HOPMbI ABMSETCA TAaKOM Xe CYLLEeCTBEHHOWN, Kak U npegocTaBnsemasi ceobona AenNCcTBUN, Tak
KaK Kaxxgomy CcyObeKTMBHOMY MnpaBy COOTBETCTBYET onpeferneHHas ropuandeckas obssaHHocTs. CBoboga
OencTBUIi cybbekTa NPaBOOTHOLLEHWI He O3Ha4YaeT BCEO03BOMEHHOCTM, HECMOTPSA Ha TO YTO OHA HUYEM He
orpaHunyeHa. Torga BooblLe He MoxeT OblTb U peyn o npase. /3 npuBeaeHHOro Bbille npuMepa Mbl BUOUM,
4YTO B MPaBOOTHOLLUEHUSAX COBCTBEHHOCTW BCeraa ectb 0683aHHOCTbL abConoTHO BCEX HE HapyllaTb npaBo
cobCcTBEHHUKA. 3HAYMT, ecnn HeT npasuna, orpaHMYMBaloLLEro CBOOOAY NMPUCBOEHUS YYXOW BELUU, TO HU Y
Koro He ByaeT npaBa cobcTBEHHOCTU. nn opyron npumep: Kaxabli YeNoBeK MMeeT eCTECTBEHHOE NpaBo Ha
XM3Hb. 3aKOHOAATENBbCTBO, 3aKpennsasa 3TO NpaBuio, ycTaHaBNMBaeT 00A3aHHOCTb APYrMX HE HapylwaTb 3T0
npaBo. Ecnu 6kl kaXabln uMen BO3MOXHOCTb CBOHOAHO pacrnopsKaTbCs HYY)KOM >XU3HbIO, TO 3TO 3HA4UIO Obl,
YTO HUKTO HE MMEET NnpaBa Ha XU3Hb.

CnCTEMHOCTB - eLle OAMH NPU3HaK HOpMbI NpaBa. OTOT NPU3HaK XxapakTepusyeT CBOMCTBO HOPMbI NpaBa
ObITb B ONpeAeneHHon CBS3M C APYrMMU HOpMamu, ¢ NPaBoBbIM MHCTUTYTOM, OTpacnbio npaea. Fopuanyeckas
HOpMa Bcerga npeacraBnsgeT cobon 4acTb €QUHOro Lerioro - cUcTeMbl npaBa. ToMnbKo B paMkax CUCTEMbI
npaBoBas HOpMa MOXET (PYHKUMOHMPOBATbL WM pellaTbh CTosilMe nepen Hew 3agadu no perynupoBaHuio U
oxpaHe 00LeCcTBEeHHbIX OTHOLWeHM. CBOM e NOAMNMHHbIE NPaBOBbIE CBOWCTBA OHa obpeTaeT B OPraHN4HOM
€OVHCTBE C [ApPYrMMU  IOPUOUYECKMMW HOPMaMu W UHbIMW NpaBoBbiMK  siBNeHnaAMU. CUCTEMHOCTb
XapakTepusyeT Mepapxuio NpaBOBbIX HOPM, MX MEPBUYHOCTb M BTOPUYHOCTb. [pMMEpPOM MOXET CNYXMWTb
pasgeneHne NpaBoBbIX HOPM MO BUAAM, MO Nepapxmn akToB, B KOTOPbIX OHU COAEepXaTCs: 3aKOH, MOA3aKOHHbIe
HOPMaTUBHbIE aKThbl.

CnepoBarernbHO, topuanyeckas HopMa - 3To hopmansHo onpegeneHHoe odLeobsisatensHoe NpaBuso
noBedeHVsl, MMelollee MpeaocTaBUTENbHO-004A3bIBaOWMIA  XapakTtep U oduuUManbHO  YCTaHOBIIEHHOE
(caHKUMOHMPOBaHHOE) roCy4apCTBOM.

CTpykTypa npaBoBoi HopMbl. Hopma npaBa w ctaTbs 3akoHa. Kaxpgasi npaBoBasi Hopma, Oyay4uu
"KneTo4vkon" cmctembl NpaBsa, B CBOKO o4epedb, MMeET BHYTPEHHIOW CTPYKTypy. CTpyKTypa npaBOBOW HOPMbI -
3TO €€ BHYTPEHHEE CTPOEHME, ANIEMEHTbI KOTOPOrO MMEIOT CneLmMdUYeCcKyto CBS3b 1 COOTHOLLEHNE. Jlornyecku
3aBepLUeHHas npaBoBas HOpPMa COCTOUT U3 TPex YacTewu:

- rMnoTessbl;

- gucnosnunu;

- CaHKUUW.

'Mnotesa gaeT Ham OTBET Ha BOMPOC: MpK Kakmx obcTosTenbcTBax He0OXOOUMO PYKOBOACTBOBATLCSA
OaHHOW HOPMOW; ANCMNO3ULNS - Kakoe MpaBuno NnoBefeHUs 3akpennseTcs; CaHKuMs - KakoBa topuaudeckas
OTBETCTBEHHOCTb 3a HapylleHue OaHHOro npasuna nosedeHusi. Bce cocTaBngolmMe 3neMeHTbl NpaBoBOM
HOPMbI JTOMMYECKM B3aMOCBSA3aHbl. Jlormyeckasi KOHCTPYKLUS MPaBOBOM HOPMbI - 3TO CBOeobpa3Hasi MO4erNb
BO3MOXHOIO noBefeHus, chopMMpOBaBLUASACS B Xo4e 0OLLECTBEHHOIO pasBuTUS, MpU3BaHHasa perynMpoBaTb
B3aUMOOTHOLLEHUSI MeXAy CyObekTamy MpaBOOTHOWEHMN. CTpyKTypy MPaBOBOW HOPMbl OOLIYHO MOXHO
npeacrasute B Buae copmynel: "Ecnu... TO... nHave". Hanpumep, B CemeriHoM kogekce Poccuiickon
depepaummn cogepxutca Hopma: "PoguTtenu, ocywecTBhnsiowmMe poauTensckue npasa B ywepb npaBam u
WHTEpecam OeTewn, HECYT OTBETCTBEHHOCTb B YCTAHOBSIEHHOM 3aKOHOM nopsake" (cT. 65). B gaHHon cTtaTbe
NPUCYTCTBYIOT BCE TPW 3rIEMEHTA JTIOTMYECKON CTPYKTYPbl MPaBOBOW HOPMbI.

Mnote3a - 3TO Ta 4YacTb NPaBOBOW HOPMbI, KOTOpash YKa3blBA€T Ha KOHKPETHbIE >KWU3HEHHbIE
obcTosATenbCTBa (YCNoBWS), NPU HaNMMYUM MM OTCYTCTBUM KOTOPbLIX M peanuayetcsa ata Hopma. [unoTtesa
COOEPXKUT YCroBUSl, C NMOMOLLBID KOTOPbIX yaaeTcs onpefenqTb, noAanafaeT N KOHKpeTHasd XW3HeHHas
cuTtyaumss no JAencTBuMe [OaHHOM npaBoBoW HopMbl. OHa COAEpXUT cBedeHus O PaKTU4ecKux
o6cToATENBCTBAX, NPY HAaNMYMM KOTOPbIX AOMMKHO ObITb peanvM3oBaHoO TO UMM MHOE MPaBOBOE NpeanucaHue,
TO ecTb onpeaenset cdepy AeUCTBUA NpaBoBoW HOpMbl. Hanpumep, ctatea 12 CemeinHoro koaekca P®
3aKkpennsieT crnegywowme obcTosATenbcTBa, Heobxooumble [Onis  3aknioveHuss Opaka, -  "B3avMHoOe
A0OpOBOMBHOE COrnacue My>dvHbl Y XEHLUHBI, BCTYNaroLmMX B 6pak, 1 AOCTKeHne nMu bpavHoro Bo3pacta”.
lMoM1MO Ha3BaHHbIX 06CTOSATENBCTB, CEMENHOE 3aKOHOA4ATENbCTBO TaKke paccMmaTpvBaeT AOMNOMHUTENbHbIE
06CTOATENBCTBA, NPENATCTBYIOLME 3aKknoyeHnto bpaka, - "ecnm xoTa Obl OAHO MWL yXKe COCTOUT B OPYroM
3apermcTpmpoBaHHOM Bpake; Mexay 6mM3knmmn poacTBEHHVKaMM; MeXAy YCbIHOBUTENSIMU U YCbIHOBIEHHBIMU;
ecrnm xoTs O6bl OOQHO N0 MPU3HAHO CYAOM HedeecnocobHbIM BCreacTBMe NCUXMYECKOro paccTponcTea” (CT.
14).



Knaccudukaumio rmnotes MOXHO OCYLLECTBAATb MO CreayoLWwuM OCHOBaHUAM (KpUTepusim): BO-NepBsbiX,
no obvemy u cnocobam M3NOXEHUS YCMNOBUW peanu3auuy NpaBOBOW HOPMbl, U BO-BTOPbIX, MO CTEMNEHU
onpeaeneHHoCTn aTux obCTOATENBCTB, U3INOXEHHbIX B HOPME Nnpasa.

Mo obbemy M3NOXEHWs rMnoTesbl OENATCs Ha MPOCTblE U CIOXHbIE. OTO 3aBUCUT OT KONMYecTBa
06CcTOATENBCTB, 0003HAYEHHbIX B lopuanyeckon HopMme. Ecnm B runotese ykasaHo O4HO yCNoBue, C Hannynem
UM OTCYTCTBMEM KOTOPOro CBA3blBaeTCA AeWCTBME MPaBOBOW HOPMbI, TO Takasd runoresa HasbiBaeTcs
npocton. Hanpumep, cratbs 14 3akoHa "O rpaxgaHcTtee Poccuiickon ®egepauun” npegycmaTpmBaeT 0gHO
ycrnosue, Heobxoammoe Ans npuobpeteHus rpaxgaHcTBa Poccuiickon depepaumun: "PebeHok, poautenu
KOTOPOro Ha MOMEHT ero poXaeHus COCTOSAT B rpaxkgaHcTee Poccuiickon eagepaunn, aBnseTca rpakaaHnMHOM
Poccuiickon ®egepauun He3aBUCMMO OT MecTa poxaeHusa". A CnoxHas runotesa ykasbiBaeT Ha HECKOMbKO
0BCTOATENBLCTB, KOTOPbIE BMECTE CnyXaT AOCTaTOuHbIM OCHOBaHMEM ANdA peanu3alvy npaBOBOW HOPMbI.
TakoBbIM ABMSETCH rMnoTesa, 3akpenneHHas B nyHkTe 2 ctatbu 17 Toro xe 3akoHa: "PebeHok, poamBLLMiCS
Ha Tepputopum Poccunckon ®epepauumn ot nuy 6e3 rpaxgaHcTBa, SABMSieTCA rpaxgaHMHOM Poccuinckom
depnepaummn”. 3geck gBa obcTOATENLCTBRA:!

- pebeHok, poamuBLunincsa Ha TeppuTopun Poccuiickon ®epepauuu;

- oT nuy 6e3 rpaxgaHcTBa. Ecnu Hopma npaBa cBs3aHa C OOHMM W3 HECKOSbKMX YCMOBWMN,
nepeyncrieHHbIX B cTaTbe HOPMAaTMBHO-MPaBOBOro akTa, TO Takasd rmnotesa HasblBaeTCcHd anbTepHaTUBHOMN.
Hanpumep, ctatba 22 Ha3BaHHOro 3akoHa NepeyvncnseT HECKONbKO OOCTOSATENbCTB, KaXOoe U3 KOTOpbIX
ABNAETCA OCHOBAHWEM MPEKPALLEHNS rpaXaaHCTBa.

Mo cnocobam wu3NOXeHus runoTesbl MOAPA3LENsTCS Ha KasyucTudeckMe u  abCTpakTHbIE.
Kasyuctundeckass runotesa onpegensdetr oOCTOsATENnbCTBa peanu3auvMyM npaBOBON HOPMbl KOHKPETHBIMMU
BMOOBbLIMM NPU3Hakamu, a abcTpakTHas rmnoTtesa - Yepes obLime, pogoBble NMPU3HAKMK.

B 3aBMCMMOCTM OT TOro, HaCKONbKO TOYHO YyKasdaHbl 06CTOATENbCTBA peanv3auun NpaBoBON HOPMBI,
rnoTesbl NoApa3fensioTCs Ha onpefderneHHble U OTHOCUTENBHO onpederneHHble. OnpeaeneHHas runortesa
YETKO U SICHO MePEeYnCrIIET KOHKPETHBIE YCIOBUSA, HAaNU4mMe KOTopbiX TpebyeT OCyLLeCTBNEHUS 3aKMIOYEHHOTO
B HOpMe MnpaBoBOro npeanucaHus. Hanpumep, B ctatbe 129 [paxpaHCcKoro npoueccyarnbHOro kogekca
Poccuiickon ®enepaumm coaepXuTcsa HECKONbKO YCIOBUA, HEOOXOAUMBIX A TOro, YToObl Cya MO NMPUHATb
UCK K pacCMOTPEHWIO, - "eCrnun 3asiBfeHue He MOoAMEXUT pacCMOTPEHUIO B CyAax; eCriv 3auHTepeCcoBaHHbIM
nMLOM He cobntoeH YCTaHOBIEHHbIV A1 JaHHOW KaTeropum Aen nopsaok npeaBaputenbsHoro BHecynebHoro
paspeLleHnsa crnopa; ecnu 3asiBNeHne OT MMEHW 3auHTEePEeCOBaHHOMO Nuua NodaHo MULOM, HE UMELLMM
NoNHOMOYMIA Ha BeaeHune gena". Hanuumna xota 6bl 04HOro U3 nepeyvmcneHHbIX 06CTOATENBCTB JOCTATOYHO,
yTOObI BCTYNUMA B AENCTBME HOPMa NpaBa.

OTHOCKTENBHO OnpeaeneHHas rmnoTesa NpegocTaBnsaeT CyobekTam NpMMEHEHMS NpaBa BO3MOXHOCTb
CaMOCTOATENbHO pellaTh B KaXAOM OTAENbHOM Criyyae BOMpPOC O Hannymm nnbo OTCYTCTBMM STUX YCIOBUNA.
OTHOCUTENBHO onpeeneHHasl rmnoTesa ABnseTca AONOMHEHMEM K OCHOBHOW, BCerga 4YeTko onpeneneHHon
rmnoTtese. Yactb 1 ctatbn 141 CemenHoro kogekca rnacut: "YcblHOBreHMe pebeHka MOXeT OblTb OTMEHEHO B
Crny4asix, ecriv yCbIHOBUTENW YKIMOHSOTCA OT BbIMONTHEHMS BO3MOXEHHBIX HA HUX 00S3aHHOCTEN poauTenen,
3110ynoTpebnsAlT poanTenbCKMMU NpaBamm, KeCTOKO 0DOpalLatoTCca C YCbIHOBIIEHHBIM pebeHKOM, SIBNATCA
OONMbHLIMW XPOHUYECKMM arnKororim3aMom WnvM HapkomaHuen". 34ecb nepeuyncrieHbl OCHOBHbIE YCIOBUS,
HeoOXxoavMble Anst BCTYMNEHUS JAHHOW HOPMbI B AeNcTBME. A BO BTOPOWM YacTu AaHHOW CTaTbM yKa3biBalOTCH
JonosnHuTenbHble obcTosaTenbeTBa: "Cya BnpaBe OTMEHUTL YCbIHOBIEHNE pebeHka 1 No ApYrM OCHOBaHMWSAM
NCX0as U3 MHTepecoB pebeHka 1 ¢ y4eToM MHeHUs pebeHka". OBCToATEeNbCTBA, HA3BaHHbIE BO BTOPOW YacTy,
He SABNATCA OYEBUOHBIMU Afsl BCEX, MOSTOMY pelleHue Bonpoca 00 UX HanuyMu wunM OTCYTCTBUM B
KOHKPETHOW CUTyauun nepegaHo cyay.

[uncnosnumst - 4acTb NpPaBOBOM HOPMbI, KOTOpas yKa3biBaeT Ha camMo npaBuno noBefeHus. OHa
ABNSAETCA LEHTpanbHbIM 3f1EMEHTOM NpaBoBOM HOPMbl. CyObekTbl NMPaBOOTHOLUEHWIA, peanusys CBOU
NpaBoOMOYUst, AOMMKHbI AEWCTBOBATbL COIMAcHO 3TOMY NnpaBuiy nosefeHus. MIMeHHO B Ancno3uummn Hanbornee
YeTKO U nocriefoBaTenbHO NPOSIBASAITCSA CYLLHOCTb Y (PYHKLIMM NPaBOBON HOPMbI.

Oucnosvumn, B 3aBUCUMOCTU OT CTEMEeHU OnpefeneHHOCTU, MOXHO KnaccudpuuupoBaTb Ha
onpeferneHHble, anbTepHaTMBHbIE N OnaHkeTHble. OnpegeneHHas AMCno3nuMa TOYHO M YeTKo 0b6s3biBaeT
YYaCTHMKOB MPaBOOTHOLLUEHUIN, KakumM OOpa3oM OHW [OIDKHbI CTpOMTb cBOe noBedeHue. CrtaTtba 362
paxxgaHckoro kogekca P® npegycmatpuBaeT, 4TO "OOrOBOp NMOpPY4YUTENLCTBA OOSMKEH ObITb COBEPLUEH B
nucbMeHHor dopme. HecobniogeHne nUCbMEHHOW OpMbl BrieyYeT HeLeNCTBUTENBHOCTL JOroBopa
nopyyutensctea". [laHHoe npaBuno nosefeHuss ChopMynMpoBaHO COBEPLUEHHO onpeaenieHHO: KakK OOJTKHbI
nocTynatb CybbekTbl MPaBOOTHOLIEHUA B peanu3auum 3TON HOpMbl, TO €CTb 064A3biBaeT MX 3akr4vaTtb
OOroBop B NMUCbMeHHOW dhopme. A HecobniogeHne aTton ¢opMbl BreyeT 3a cobor npusHaHuMe Ooroeopa
HUYTOXHbBIM.

AnbTepHaTvBHas OWCMNO3UUMS OaeT BO3MOXHOCTb CyObekTam npasBa CTPOUTb CBOE MOBedeHME B
npegenax, YCTaHOBIEHHbIX lopuaudeckon Hopmoun. Hanpumep, ctatbas 143 CemeniHoro koaekca P&



npegycmatpuMBaeT BO3MOXHOCTb peluatb CyAay, Kak MoCTynuTb Npu OTMEHEe YCbIHOBReHus pebexka: "MNpwu
OTMEHe YCbIHOBIEHNsi pebeHOK No peLleHnto cyga nepegaetcs pogutenam. [Npu oTcyTcTBUM pogutenen, a
Takke ecnu nepejaya pebeHka poauTensm MNpOTMBOPEYMT ero uHTepecam, pebeHOK nepegaeTcs Ha
rnorneyvyeHne opraHa onekn u noneunTenscTBa”. B gaHHOM criyyae cygy gaHo npaBo BbiOpaTb OAWMH U3
BapuaHTOB MOBEAEHUS, KOTOPbIV NpeAcTaBnseTcs eMy Hanbonee LenecoobpasHbiM C TOYKM 3peHns 3auThbl
nHTEepecoB pebeHka.

BbnaHkeTHas aucno3nuns COOEPXMT NpaBuno NoBeAeHMs B caMmon obuen opme, oTcbinasa cybbekTa
peanusaummn CBOMX NPaBoMOYMIA K APYTMM HOPUANYECKMM HOPMaM.

CaHkuMa - 4acTb NpaBOBOW HOPMbI, KOTOpasd Yyka3biBaeT Ha HebnaronpuaTHble MOCNeacTeus,
BO3HMKalLWMe B pe3ynbTaTe HapyLleHUs puanudeckorn HOPMbl, TO €CTb 9TO Mepbl HakasaHus,
OTBETCTBEHHOCTb 3a HecobnoaeHue HOpMbl NpaBa. PasnuyaloTca HEeCKONbKO BMAOB caHKuuni. o cteneHu
onpeneneHHoOCTN CaHKLMM nogpasaensaoTca Ha abcontoTHO onpeaeneHHble, OTHOCUTENBHO onpeaeneHHble U
anbTepHaTuBHble. B abcontoTHO onpeaeneHHbIX CaHKUUSIX TOYHO yKa3aHa Mepa HakasaHusi, MpumeHsiemas K
nvuy, CoBepLUMBLLEMY NPaBoHapyLleHne. Hanpumep, B yronloBHOM 3aKOHOOATENbCTBE COAEPXKATCs NPaBOBbIe
HOpPMbI, NpedycMaTpvBaloLiMe KOHKPETHOE Haka3aHuMe 3a COBeplleHHoe pfesiHve. B oTHocutenbHo
ONpefeneHHbIX CaHKUUSIX NpeAycMOTpeHa BO3MOXHOCTb BbibOpa Mepbl HakasaHwsi B npegenax OfHOW
CaHKUMM MO YCMOTPEHMWIO MPaBONPUMEHMUTENBHOrO OpraHa B 3aBMCMMOCTM OT KOHKPETHbIX 0BCTOATENLCTB,
CMSIrYaloLLMX UMK OTAMYAKLLMX BUHY NPaBoOHapyLwmnTens (NuiieHne cBoboabl Ha CPOK OT NATM OO AECSTU NeT).
B anbTepHaTMBHbIX CaHKUUAX CyQy UM ApYyromy npaBonpuUMEHNTENBHOMY OpraHy AaHa BO3MOXHOCTb Bblbopa
OOHOW M3 Mep HakasaHus, NpPeayCMOTPEHHbIX OAaHHOW MpaBoOBOW HOPMOW: "...HakasblBaeTCH NULLEHWEM
cB0oOOAbl HA CPOK OO0 NATK NET C NULIEHMEM NpaBa 3aHMMaTb onpeaerieHHble AOMKHOCTU MU 3aHNMMaTbhCS
onpegeneHHon AesaTenbHOCTBIO HA CPOK A0 Tpex neT unu 6e3 Takoeoro” (cT. 123 YronoeHoro kogekca P®).

Mpn noproToBke 3aKOHOMPOEKTA OYEHb BaXXHO, YTOObI 3akOHOLATENb Y4MTbIBarn BCE CTPYKTYPHbIE
aneMeHTbl Oyaywimx opugudecknx HopM. Heobxogmmo, 4Tobbl B 9TUX HOpMax Obinn oTpakeHbl YCroBusi
(obcToATENbCTBA) UX MPUMEHEHMS, KPYr NNL, Ha KOTOPbIX PacnpoCTPaHSAETCA 3TO NpaBuno NoBedeHus, a
Takke Mepbl OTBETCTBEHHOCTW 3a HapylleHWe AaHHOW MpaBOBOW HOPMbI. JlorMyecku BbiBEpeHHAsA CBS3b
MeXay CTPYKTYPHbIMU 3IEMEHTaMN MPaBOBOW HOPMbI BCErAa No3BONSET NPaBUNbHO HaLenMBaTb CYyOBHEKTOB
npaBa Ha Haanexallee NPUMEHEHNE 3TUX HOPM B NPaBOMPUMEHUTENBHON MPaKTUKe.

Hopma npaBa 1 cTaTtbs 3akoHa. Peyb nonaeT o TOM, Kak OHM COOTHOCSITCA ApYyr ¢ ApyroM. B uenom oxm
coBnagatT. B 60onbLUMHCTBE CryvyaeB B CTaTbe 3akOoHa COAEPXKUTCA OHa NpaBoBasd HOPMa, HO MOXeT ObiTb 1
HecKonbko HopMm. Hopma npaBa MoXeT coaepKaTbCA U B HECKONbKUX CTaTbsAX HOPMATMBHO-MPaBOBOro akTa.

B cratbe HOpMaTMBHO-MPaBOBOrO akTa YacTO COAEPXaTCs He BCE CTPYKTYPHbIE 3SNEMEHThI
opUanYeckon Hopmbl. MI3noxeHne Bcex 3MEeMEHTOB HOPMbI MpaBa B CTaTbe 3akOHa He Bcerga sABnsieTcs
LenecoobpasHbiM, Tak Kak 3TO 3aHUMMaeT MHOro mecta. [1oaToMy 3akoHOAaTenb NpeanoyvMTaeT, yuuTbiBas
npaeuna 3akoHOZATEeNbHOM TEXHUKW, ANnd yaobCTBa U3NOXEHUA W MPUMEHEHUST MpPaBOBbIX HOPM
chopmynupoBaTtb UX B OOHOM CTaTbe UK, HA06OPOT, ANEMEHTBI OAHON U TOW XK€ HOPMbI - B Pa3HbIX CTaTbAX
3akoHa. Yalle Bcero B cTaTbsiX HOPMaTMBHO-MPaBOBOrO akTa COAEPXKMTCA ABa AflEMEHTA NPaBOBOW HOPMbI:
rmnoTesa u AUCNO3NLUS UM OUCTIO3NLUS U CaHKLMS. [laxe ecnu cTaTbsd HOPMAaTMBHOIO akTa COAEPXUT NULLb
OOVH UNW OBa 3MeMeHTa CTPYKTYpbl MPaBOBOW HOPMbI, 3TO NULLb O3HAYaET, YTO OCTalbHblE ANIEMEHTLI ee
NIOrMYECKON CTPYKTYPbl HAaxogATCsl B OPYrMX CTaTbsAX TOrO XXe WNW OpYyroro HOpMaTUBHO-MPaBOBOMO akTa.
Hanpumep, yacte 1 ctaten 213 YronoeHoro kogekca P® 3akpennsier, 4To "XynuraHcTBo, TO ecTb rpyboe
HapylweHne obLecTBEHHOro nopsaka, Bolpaxatollee ABHOE HeyBaKeHue K 0OLecTBy, CONpOBOXAatoLLeecs
NPUMEHEHNEM HACUIMS K rpaxgaHam 5vbo yrpo3o ero MNpPUMEHEHUsl, a PaBHO YHUYTOXEHMEM WIU
NMOBPEXAEHMEM YY)KOro MMYLLECTBA, Haka3bliBaeTcsl 0b6sa3aTenbHbIMM paboTamMm Ha CpoK OT CTa ABaduaTtu 4o
CTa BOCbMMUAECATU YacoB, NGO McrnpaBUTenbHbIMK paboTamMmm Ha CPOK OT LLIECTU MeCSLEB OO OOHOro roga,
nnbo apecTomM Ha CpOK OT YeTbipex A0 LeCTM MecsueB, NMbo nuweHnem ceoboabl Ha Cpok Ao AByX neT". B
3TON CcTaTbe COOEPXKUTCA ABa 3NEeMEHTA NPaBOBON HOPMbI: AUCTIO3MLUA N CaHKLMSA. A TMnoTesy Mbl HAXOOUM
B ApPYrux ctatbsiXx YronoBHOro kogekca. B gaHHOM cnydae ycnoBusiMy BCTYMIEHWUSI B CUITy 3TOW MPaBOBOM
HOPMbI ABNSIOTCA, BO-NEPBbIX, JOCTMXEHNE onpefeneHHoro Bo3pacta (16 ner), n BO-BTOpPbIX, BMEHSIEMOCTb
nvua, CoOBEpPLUMBLLETO YrONTIOBHOE AesiHUE.

Bugbl npaBoBbIx HOpM. Knaccudmkauns npaBoBbiX HOPM MOXET ObiTb OCyLLEeCTBMNEHA MO pa3fYHbIM
OCHOBaHWUSIM.

1. Mo npegmMeTy NpPaBOBOro pPerynMpoBaHWsl HOPMbl MpaBa MoApasaensoTCss Ha KOHCTUTYLMOHHbIE,
aAMWHUCTPATMBHbIE, TpaXkdaHCKWe, YrorioBHble, npoueccyanbHble U T.4. MHbIMM cnoBamu, ux BuAoBas
NPUHaANEXHOCTb onpeaenseTca TeM, K KakKuMm OTpacnsam npaBa OHW OTHOCSTCS. [1paBoOBble HOPMbI KaXaowm
oTpacnu npaBa perynupyloT KayeCTBEHHO OOHOPOAHYK W OTHOCUTENbHO CaMOCTOATENbHYK rpynmny
O6LLECTBEHHbIX OTHOLUEHUN, YTO M OOyCnoBNMBaEeT nogpasgerieHne HOpM npaBa Ha WMHCTUTYTbl U OTpacnu
npasa.



Hopmbl npaBa Takke nogpasgendaroTcs Ha MaTepuarnbHble 1 npoleccyarnbHble. Hopmbl MaTtepmanbHOro
npaeBa yCTaHaBMMBalOT MNpaBa M 00S3aHHOCTM CYOBEKTOB MNpaBa, MX MNpPaBOBOE MOSIOXKeHWE, Npedens
NpaBoOBOro perynumpoBaHusa n T.4. Hopmbl npoueccyanbHOro npasa perynmpytoT OTHOLLEHUS, CBS3aHHbIe C
OCYLLIECTBMEHMEM, peanu3auuen npaea. [NaBHas 0COOEHHOCTb HOPM MpOLECCyanbHOro npaea - 370 UX
npoueaypHbii xapaktep. Hopmbl npoueccyansHoro npaesa Mpu3BaHbl 00ecneuntb crneumanbHbii NOpPsAoK
aocynebHon n cyaebHom 3amTbl 0OLLECTBEHHbBIX OTHOLUEHWIA, YPETYIMPOBAHHbLIX NMPaBOM.

2. Mo meTogy NpaBOBOro perynupoBaHUs NpaBoOBble HOPMbI MOAPA3AENsTCS HA UMNepaTBHbIE U
ANCNo3nUTMBHbIE. MIMnepaTnBHbIE HOPMbI NPeaycMaTPUBAalOT CTPOro obs3arensHoe BbIiNOMHEHWE CyObekTamum
NPaBOOTHOLLEHUIN NpeanUCaHnin, NPeayCMOTPEHHbIX B NpaBunax NnoBeAeHUsl, TO eCTb He JOMYCKaloT HUKaKUX
OTKIMOHEHMA OT COoAepXKallerocss B HOpMe npegnucaHunsa. ViMnepaTvBHblE HOPMbI codepaT abConoTHO
onpegeneHHoe npaBuno, KOTOPOe He MOXeT OblTb HUMKEM WM3MEHeHO. B OCHOBHOM 3TO HOpPMbI
aAMWHUCTPATMBHOIO, (PMHAHCOBOrO, YroriOBHOrO, HEKOTOPbIE€ HOPMbl FPaXKAaHCKOro M TPyAOBOro npasa.
INCNO3NTMBHBIE HOPMbI OCTaBNSAOT OMNpPedeNieHHbln MNpocTop cybbekTam npaBa Ansa  cBobOOHOMO
BONEN3BSABIEHNS, TO €CTb OHM CaMU MOTyT AOrOBOPUTLCS MO BOMpocam peanunsaumm cybbekTUBHBLIX NpaB U
obsi3aHHOCTEN. B 3TMX HOpMax cogep)kaTcsl OTHOCUMTENbHO onpeaerneHHble Aucnosnuun. NpenmyLecTBeHHO
3TN HOPMbI PeanmnayrTCAa B rpaXx4aHCKO-NPaBOBbIX OTHOLUEHNSX.

3. Mo dyHKLMOHANbHOW HaNpPaBfEHHOCTN NPaBOBbIE HOPMbI AENSATCA NPeXae BCEro Ha PerynsTMBHbIE
N OXpaHuTenbHble. PerynatuBHble HOpMbI YCTaHaBNMBAKT B3aMMHble NpaBa M 0051I3aHHOCTU CYOBLEKTOB
NPaBOOTHOLLEHUN, TO €CTb BO3MOXHbIE Npeenbl NoBeaeHns cybbekToB npaesa. A OXpaHUTENbHbIE HOPMbI
yCTaHaBMMBaT W pPErnameHTUpyloT Mepbl OPUANYECKON OTBETCTBEHHOCTM K nuuam, HapyLUMBLUNM
CybbeKkTMBHbIE MpaBa Y4YaCTHUKOB MpaBOOTHOWeEHMN. o opme M3noxeHWs HOpMbl MpaBa MOryT ObITb
ynpasomoumBawowmmn ("Kaxgeln umeet npaBo Ha *Xu3Hb" - cT. 20 KoHctutyummn P®), obsasbiBarowmumu
("Kakgoplh 0653aH coXpaHsaTb NPUPOAY M OKpyXalowy cpedy, OepexHO OTHOCUTLCH K MPUMPOAHbLIM
boratctBam" - cT. 58 KoHcTtutyuum P®P) n sanpewarowmummn ("AOMUHUCTPAUMSA NPeanpuATUs, yYpexaeHus,
opraHusaumm He BnpaBe TpeboBaTb OT pabOTHMKA BbINOMHEHUS paboTbl, He OOYCMNOBMEHHOW TPYAOBbLIM
[oroBopom (KoHTpakToMm)" - cT. 24 K3oT P®). Pasnnune ocHoBaHO Ha TOM, Ha YeM [JenaeTcsi akueHT: Ha
npegocTaBrieHMn npaea, 3anpeTe unuM obsizdaHHOCTU. B ynpaBomMoumBaloLWmMX HOpMax AenaeTcs akueHT Ha
npegocTaBrieHMn npaeBa, B 00s3biBalOLLMX HOpMax Ha CyObekTa NpaBOOTHOLLUEHUI YETKO BO3naraeTcst
005s13aHHOCTb COBepLUaTb onpeAeneHHble AENCTBUS, a B 3anpeLlatLlmx - 06513aHHOCTb He coBepLUaTh TO UM
WHoe penictBume. Heobxoaumo yunThiBaTh Takke, YTO MHOTME MpaBOBble HOPMbI MOTYT coaepxaTb B cebe
OLHOBPEMEHHO 1 NpaBoMoumne, 1 0051I3aHHOCTb, @ MHOTAA M 3anpeT, MOTOMY YTO Kaxaoe CyObekTUBHOE NpaBo
npegnonaraeT HanuMyune COOTBETCTBYIOLLEN OPUOANYECKON O0A3aHHOCTWU, a topuaudeckas O00s3aHHOCTb -
3anpeT coBepLlaTh onpeaeneHHble 4eNCTBUA, HapyLlalLme npaBomMmoyms cybbekTa npaea.

4. HopMbI-NpyHLMNbI - 3TO HOPMbI, 3aKPENsAoLLME OCHOBOMONararLmne, ICXoaHble Havyana npaea. OHu
He C€Oo34alT HEenocpeacTBEHHO npaB M 00A3aHHOCTEW, a yKasblBalT MNPUHLMMNMANbLHOE HanpasfeHue
nNpaBoOBOro perynupoBaHns, B YeM W 3aknyaetca ux QyHKUMOHanbHoe npeaHasHaveHve. B rnaee 1
KoHcTuTyuun P® "OcCHOBbI KOHCTUTYLIMOHHOIO CTpPOS" coAepXaTCd HOPMbl, 3akpennsioowme MnpUHLMNGI
opraHusaumM n OeaTenbHOCTU rocyaapCTBEHHOro ctpos B Poccunckon ®epepauuun. Hanpumep, ctatbs 10
KoHcTutyuuun PO rnacuT: "ocyaapcTBeHHas BnacTe B Poccuiickon deaepalmm ocyLwecTBNsSEeTCS Ha OCHOBE
pasfeneHnst Ha 3akoHo4aTEeNbHY0, UCMONHUTENBHYIO U cyaebHy". Kak BUaMM, B JaHHOW cTaTbe 3aKpenneH
NpYHUKUN pasgeneHus Bnacter. A Hopwmbl NpaBa, copgepxawmecsa B rmase 7 KoHctutyuum PP "CynebHas
BMNacTb", ycTaHaBNMBatoT NPaBOBble NPUHLUMbLI OpPraHn3aummn u AedatensHocTu cyaebHon Bnactu B Poccumnckon
depepauymu.

HopMbI-NpyHLMNBI NOMy4YatoT NOrM4eckoe pasBmuTME U KOHKPETM3ALUMIO B APYTUX NPaBOBbIX HOpMaXx, YTo
He WUCKMoYaeT ux npamoro aencteus. Cya u npaBonpuUMEHUTENbHbIE OpPraHbl MOTYT Ha HUX CCbIaTbCs Npu
pPacCMOTPEHMM KOHKPETHOrO puAaMYeckoro pgena pAanss oboCHOBaHMS W YCUNEHWUST aBTOPUTETHOCTU
NPUHUMAEMOTO peLleHUs.

5. [JenHNTUBHbIE HOPMbI OAKOT ONpeaeneHust PUANYECKMX MOHATUN W KaTeropum, Takux, Kak:
"npectynnexHune", "HakasaHue", "wTpad"”, "caenka" n 1.4. Hanpumep, "npectynneHMemMm npusHaeTcs BUHOBHO
COBepLUEHHOe 00LLIEeCTBEHHO ONacHoe AesHue, 3anpeLleHHoe HacTosiwmm Kogekcom nog, yrpo3oi HakasaHus"
(cT. 14 YronosHoro kogekca P®).

6. Mo kpyry nuu, Ha KOTOPbIX PacnpOCTPaHSIlOTCA MpaBOBble HOPMbI, pasnuyalTcsa obuwue u
cneumarnbHble HopMbl. OBLMe HOPMbI PacnpOCTPaHAKT CBOE AENCTBME HA BCEX NUL, AaHHOW TeppuTopun, a
cneumanbHble OEWCTBYIOT NUb B OTHOLIEHMM ONpPeAeNieHHOW KaTeropum cyObeKkTOB (BOEHHOCHYXKaLLMX,
NMEHCMOHEPOB, XXEHLLMH 1 Ap.).

KoHTponbHbIE BONPOCHI

1. MNoHATMe 1 NpM3Haku npaea.
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. [lpaBoco3HaHme 1 NpaBoBas KynbTypa.

. MoHATMe NpaBOOTHOLLEHMS.

. YKaxxuTe ocHOBaHuWe AN BO3HMKHOBEHMWS MPaBOOTHOLLEHUS.
. [oHATHe NpaBoOBO HOPMbI U €€ NPU3HAKMK.

. YeM oTnunyatoTcst NnpaBoBble HOPMbl OT MOParbHbIX?

. KakoBo cooTHOLLIEHNE HOPMbI NpaBa n cTaTbW 3akoHa?

. HasoBuTte BuAabI NnpaBoBbIX HOPM.



